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Litigation over the environment: an opportunity for change

Introduction
Recent decisions of the Aarhus Compliance Committee1

at the resolution of environmental disputes as a whole.

on compliance with Article 9 of the Aarhus Convention2

Accordingly, the purpose of this report is not just to ex-

provide urgency in considering how environmental

amine Scotland’s options in making changes to its legal

disputes are resolved in Scotland. Although these deci-

system to respond to Aarhus, but also to consider an

sions related to England and Wales, similar issues arise

alternative model for compliance with Aarhus. The re-

in Scotland.3 Combined with the infraction proceedings

port does not claim to be comprehensive, but considers

against the UK by the European Commission under the

the main options: a ‘new’ environmental court or tribu-

Public Participation Directive,4 there is a need in Scot-

nal and where such a tribunal might sit, or alternative-

land to reassess the way that environmental disputes

ly, alteration to the jurisdiction of an existing court in

are resolved.

Scotland. Lastly the report considers if that in the event
that no structural alterations were made, what changes

This situation is also an opportunity to consider what

could be made to the existing system of dispute resolu-

a ‘model’ of Aarhus compliance could or should look

tion to assist with Aarhus compliance.5

like. In addition, as will be seen, the system of resolution of environmental disputes has evolved in a hap-

There are four main issues to be addressed in terms

hazard way, and there is a timely opportunity to look

of Scotland’s compliance with the Aarhus Convention.

1.

The Aarhus Compliance Committee accepts referrals from members of the public and non-governmental organisations

(amongst others) as to compliance with the Convention by signatories.
2.

Its formal title is the Convention on Access to Information, Public Participation in Decision-Making and Access to Justice

United Kingdom Government on 24 February 2005 and by the European Community by a Council decision of 17 February 2005.
3.

Decision ACCC/C/2008/33 on England and Wales and decision ACCC/C/2008/27 on Northern Ireland. At the 5th Meeting

of the Parties to the Aarhus Convention in July 2014, a further decision of the Aarhus Compliance Committee that the UK had

-

4.

Directive 2003/35/EC. The infraction proceedings are reported as Commission v UK C-530/11 decision of the CJEU 13th

February 2014
5.

It should be noted that this report has not considered in detail the potential for the use of Alternative Dispute Resolution

(ADR). Although it is recognised that ADR may have an important role to play in resolving disputes on a cost effective basis,
thereby cutting down on the number of cases that have to be determined by the courts, it is inevitable that some cases will
require to be determined by a court or tribunal. However, wherever possible, the report has referenced good practice from elsewhere and points to where a form of ADR could be utilised.
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Three of these – costs, timing and scope of review –
have been ruled on by the Compliance Committee.6 The

designed to take environmental decisions in an Aar-

last of these issues – title and interest, now reformed to

hus compliant manner, and looks at experiences from

7

– has not presented a sys-

elsewhere. Chapter three considers how such a tribu-

temic problem in England and Wales, and may no longer

nal might work in Scotland. However, given that there

be such a contentious issue in Scotland.8

may not be consensus to pursuing this particular route,
chapter four considers how existing Scottish practice

The report is set out as follows. Chapter one examines

could be addressed to modify the court system allowing

the philosophy and context in which environmental

Aarhus compliance by drawing on good practice and ex-

law operates. Chapter two examines the advantages

amples from other jurisdictions.

6.

See decisions of the Compliance Committee regarding communication ACCC/C/2008/30 (concerning England and Wales)

and ACCC/C/2008/27 (concerning Northern Ireland).
7.

See decision of UKSC in AXA v Lord Advocate and others [2011] UKSC 46.

8.

It should however be noted that standing has been taken as an issue in some recent cases in England and Wales. Although it

is too early to say whether this is an emerging trend, it may be that public authorities and/or developers might be more keen to
take a standing argument given the comparative ease with which a Protective Cost Order can be obtained in England and Wales.
See for example Coedbach Action Team Ltd v Secretary of State for Energy and Climate Change & Others [2010] EWHC 2312
(Admin).
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Chapter one:
The case for change
Although it might have been expected that countries
from the former Soviet bloc and Eastern Europe would
face the biggest challenges in compliance in showing
transparent decision making, Western European coun-

tries have faced challenges to comply with Article 9, the
part of the Convention which requires access to environmental justice – in other words, the ability to challenge
environmental decisions via a court or administrative
body. Recent decisions by the Compliance Committee to

Nations between 1997-2006. 9

UK faces in this respect.11

Aarhus Convention

-

The Aarhus Convention was drawn up under the auspic-

ing in nature and require provision for the enforce-

es of the United Nations Economic Council for Europe.

ment of rights granted under the Convention, and

It has two main objects: to provide a more transparent

also the enforcement of environmental law in general.

and open system for environmental decision-making,

The Convention requires a process to challenge deci-

and to provide procedural rights for individuals within

sion-making which is “fair, equitable, timely and not

that system of decision-making. The rights provided are,

-

broadly, a right to obtain information about the environ-

decisions, and rights to challenge decisions thereafter.10

9.

report in relation to a complaint made by Client Earth

Quoted on http://aarhusclearinghouse.unece.org/about/ (last accessed on 13th September 2013).

10. For further discussion of the background and purposes of the Aarhus Convention see J Wates, ‘The Aarhus Convention: A
Driving Force for Environmental Democracy’, (2005) 2 Journal of European Environmental and Planning Law 2.
11. See decisions of the Compliance Committee regarding communication ACCC/C/2008/30 (concerning England and Wales)
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and the Marine Conservation Society.12 The complaint

distinct legal system, there are common features be-

alleged that the provisions for access to justice in Eng-

tween the systems that make a comparative approach

land and Wales were in breach of Articles 9(2), (3), (4)

useful. Notwithstanding that, it is important at the out-

and (5) of the Convention. The Compliance Committee

set to note distinctions in legal culture and traditions,
and the relative size and populations of the jurisdictions. What might be a solution for England and Wales

to costs for challenges falling under both Articles 9(4)

may not be a suitable solution for a smaller jurisdiction

and (5) of the Convention, and secondly by failing to

such as Scotland.

implement clear time limits by which environmental
challenges can be taken in respect of Article 9(5). The

Change is also, and probably more forcibly, being driv-

complaint also alleged that judicial review in England

en by the obligations the UK has under European law.

and Wales did not provide a mechanism to allow for a

The EU is a signatory to the Aarhus Convention, but has

substantive review of the decision-making process as

not wholly transposed the Convention into EU law.14

required by Articles 9 (2) and (3). Whilst this was not

Instead, by virtue of the Public Participation Directive

upheld by the Compliance Committee, the Committee

2003/35/EC, amendments were made to two existing

did indicate that judicial review might require an in-

Directives introducing concepts of Article 9 of the Con-

tense scrutiny of the decision.13

vention.15 Further, the Court of Justice of the European
Union (CJEU) has concluded that provisions of Article
-

9 are of indirect effect.16 Whilst in England, changes

sition in England and Wales, it has direct relevance

have been made in relation to damages in environmen-

for the position in Scotland. Although Scotland has a

tal injunction cases and also on protective costs orders,

12. Reference ACCC/C/2008/33.
13. See paragraph 125 of decision ACCC/C2008/33 where the Committee stated, “The Committee, however, is not convinced
that the Party concerned, despite the above-mentioned challengeable aspects, meets the standards for review required by the
Convention as regards substantive legality. In this context, the Committee notes for example the criticisms by the House of Lords,
tee went on to express its view that the use of the proportionality principle might provide compliance with a form of substantive

14. By Council decision 2005/370/EC of the 17th February 2005.
15. Amendments were made to Directives 85/337/EEC and 2008/1/EC.
16. Reference for a preliminary ruling under Article 234 EC from the Najvyšší súd Slovenskej republiky (Slovakia), in the pro-
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questions still arise as to whether those reforms pres-

ent full compliance with the Convention.17

Just part of justice?
As important as compliance with international and European legal obligations are, there are other reasons as
to why environmental disputes might justify a different
approach. Environmental disputes frequently raise is-

There are few studies analysing how and where envi-

sues of wider public interest than just the interests of

ronmental issues are raised in the courts in Scotland.

those bringing the cases. At its heart, environmental law

As noted by the Law Society of Scotland in its response

might be thought of to have two aims: the prevention

to the Regulatory Reform (Scotland) Bill that “there is

of harm to the environment and to human health, and

clear scope for a comprehensive review towards syn-

the allocation of and use of resources. Both types of de-

chronising all permit and dispute resolution systems so

cisions can raise matters involving individual interests
and interests of wider sections of society.

noted “in environmental regulation there is a proliferation of appeal or dispute resolution mechanisms, all

Historically the courts’ main role in environmental cases was to adjudicate in ‘private’ disputes, such as nui-

originally designated for good reasons to do with the
19

Whilst many cases

sance claims. That focus no longer exists. As McAuslan

raising environmental challenges will arise via judicial

notes:

review petitions or a statutory appeal, there are also
appeals to the Sheriff Court, the Scottish Ministers and
the Department of Planning and Environmental Appeals. For most third parties, it is likely that their right
to challenge decision-making is by a judicial review

17. In March 2011, Defra consulted on the question of cross undertakings for damages in interdict cases and later a separate
consultation on the issue of Protective Expenses Orders. The Civil Procedure Rules were amended in 2012 to include rule 45.41
on ‘Cost Limits in Aarhus Convention Claims’. However, there are still outstanding issues as to costs in private nuisance claims
in particular and further complaints have been submitted to the Aarhus Compliance Committee on private nuisance claims and
Article 9.
18. P McAuslan ‘The Role of Courts and Other Judicial Type Bodies in Environmental Management’ 1991 3(2) Journal of Environmental Law 195, p199.
19.

-

9

application.20 Macrory and Woods considered statistics

The need for a mechanism to resolve disputes in a fair

for England and Wales and thought there were roughly
equal numbers of judicial reviews brought by industry

of law. Macrory and Woods argue there are special features of environmental law that give additional weight

or community/individual challenges).21 In Scotland it is
likely that, given the combined hurdles of funding and

features are considered below.

terest, most third party actions have been brought by
industry.22

Are environmental disputes
‘special’?
There are other arguments for considering why envi-

Macrory and Woods have noted that there is an interest

ronmental disputes might be thought to justify specialist

in resolving environmental disputes that is as impor-

treatment.

tant as the issue in dispute in any one case:
Macrory and Woods considered a number of factors
that they considered merited a different approach to
environmental law. Whilst accepting that not all factors
were unique to environmental law, they argued, “it is
the combination of all these factors which is of particu23

24

Such factors included the complex

20.
1995), argues that the style of Scottish environmental regulation (where public authorities are given broad discretion to carry
out complex legal duties and there are statutory procedures for consultation and appeal) means that most environmental law
review.
21. R Macrory and M Woods, ‘Modernising Environmental Justice: Regulation and the Role of an Environmental Tribunal’, (Centre for Law and the Environment Faculty of Laws, University College London, 2003), page 21, at paragraph 9.3.
22. A cursory glance at the Scottish Courts Administration (SCA) website shows that only a handful of judicial review actions
are brought by third parties without a commercial interest; however, it is not necessarily a reliable guide given that not all
decisions are reported on the SCA website. This area merits further research. However, see N Collar, ‘Judicial Review of Planning
that category, even lower numbers taken by individuals, community groups and NGOs.
23. R Macrory and M Woods, ‘Modernising Environmental Justice, Regulation and the Role of an Environmental Tribunal’ (UCL
2003), page 8, paragraph 1.01.
24. ‘Modernising Environmental justice’, p21.
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Lord Woolf has argued from the perspective of those
-

wishing to challenge, noting that there should be “a sim-

stantial body of international law, overlapping remedies
27

between private and public law and between civil and
criminal law, the development of principles including
the precautionary principle, the polluter pays principle

In England and Wales, the Grant report (published in

and the ‘overarching’ principle of sustainable develop-

2000) considered drivers for an environmental tribunal

-

including the lack of integration of environmental and

terpretation of domestic law.25

planning decision-making and greater facilitation of access to environmental justice.28 Lord Carnwath has pre-

Environmental law disputes frequently involve wider
matters of public interest. Third parties who oppose de-

for dealing with enforcement cases is a major obstacle

velopments or decisions often speak of imbalances in

to effective reform.29

resources. Planning decisions are generally taken after
the public has been afforded a period of consultation
and thus an opportunity for participation. Many developers consider those rights of consultation extensive,

Independence and
responsibility of decisionmaking

and in some circumstances an unnecessary use of resources.26

-

-

mental decision-making for the environment itself,

couraged to participate in the process, but then cannot

there remains a tension between the ability of govern-

challenge the legality of the associated decision.

ment to take decisions – and be accountable for those

25. ‘Modernising Environmental justice’, p20.
26. See for example the CBI’s submission to the Local Government & Regeneration Committee’s consideration of the Scottish
Government’s 2012 planning reforms:

27. H. Woolf, ‘Are the Judiciary Environmentally Myopic?’ (1992) 4(1) JEL 1.
28.

4 (2) 79 at 86
29. R Carnwath, ‘Environmental Enforcement: The Need for a Specialist Court’ (1992) JEL 799. Lord Carnwath was appointed to
the UK Supreme Court in 2012.
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decisions – and how judicial review powers are used by

However, McAuslan notes that many bodies have been

courts. When courts use judicial review powers exten-

set up which have effectively yielded power away from

sively, it can lead to tensions as to where lines of dem-

government, including the Planning Inspectorate which

ocratic accountability lie.30 In areas where policy rather
than law drives decision-making, handing a court a mer-

and Wales.32

its-based jurisdiction is likely to increase that tension.

Specialism
McAuslan notes that granting a court decision-making

33

powers which are wider than a narrow appellate jurisdiction is unlikely, arguing that:

delivered through case management rules and procedures. Expertise can be delivered in ways short of a sep-

arate court, although it is likely there would be limitations to such an approach.

Expertise derives not only through the provision of
judges regularly hearing the same issues. Carnwath noted the scope for further specialist expertise:

-

-

-

31

Whatever the theory as to the exercise of such powers
in practice, the reality is that there would be an unwillingness to provide too broad a jurisdiction to a tribunal.

34

30. See for example J Ely, Democracy and Distrust, A Theory of Judicial Review (Harvard University Press, 1980).
31. P McAuslan ‘The Role of Courts and Other Judicial Type Bodies in Environmental Management’ 1991 3(2) Journal of Environmental Law 195, p204-205, referred to as the centripetal argument.
32. Ibid.
33. R Arnold, ’Case management, judicial specialisation and intellectual property litigation’ (2010) 29(4) C.J.Q. 478, p485.
34. Lord Woolf, Garner Lecture to UKELA, quoted in R Carnwath ‘Environmental enforcement: the need for a specialist court’
JPL 1992 Sep 799 at p800
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Although he was later less inclined to advocate an all-en38

compassing model noting the changes made to the civil
court system in England and Wales, he still considered
that an environmental tribunal had a role. He also considered that environmental merits based review could

of improved decision-making as a result of a specialist

be delivered by incorporating the Planning Inspectorate

court. The argument for an environmental court might

within an environmental tribunal.35

be better focused on whether the enforcement of environmental law improves under a specialist court. As the
Pring study noted:

provide better decisions. Do such courts “qualitatively
36

Whilst

there are differing conclusions as to the value of special-

isation amongst the judiciary,37 an impressive array of
judges and academics have concluded that:

-

39

35. R Carnwath, ‘Judicial Protection of the Environment at Home and Abroad’ (2004) 16(3) JEL 315.
36. G Pring and C Pring, ‘Specialized Environmental Courts and Tribunals’ paper presented at the Oregon Review of Interna2009, published in 11 Oregon Review of International Law No. 2 (2009) quoting David B. Rottman, Does Effective Therapeutic
Scottish context, the argument of the merits of specialisation appears to have been accepted by the Gill Review Board, who noted
mixed views for Court of Session cases but that there was “a strong call from practitioners and court users for a greater degree of
mended in the chapter on case management that: “Measures should be taken to promote the assignment of cases to designated

37.

-

cialization’ (2009) 58 Duke L.J. 1667; J Stempel, ’Two Cheers for Specialization’ (1995) 61 Brook. L. Rev. 67; L Kondo, ‘Untangling
the Tangled Web: Federal Court Reform Through Specialization for Internet Law and Other High Technology Cases’ (2002) 6(1)
UCLA J. L. & Tech.; L Baum, ‘Probing the Effects of Judicial Specialization’ (2009) 58 Duke L.J. 1667, and J Rachlinksi, C Guthrie
and A Wistrich, ’Inside the Banruptcy Judge’s Mind’ (2006) 86 Boston U. L. Rev. 1227.
38. S Zavala, A Benjamin, H Davide Jr., A Dunn, P Hassan, D Kaniaru, R Macrory, B Preston, N Robinson and M Wright, ‘An Institute for Enhancing Effective Environmental Adjudication’, (2010) 3(1) Journal of Court Innovation 2.
39. Greening Justice, at page 6, paragraph 1.2.
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Advantages of an
environmental court

over procedures. This might include the prioritisation

The Prings give a number of arguments for an environ-

include dispute resolution procedures. Examples of such

mental court.40 Firstly, such a court can provide greater

procedures include pre-trial conference calls to focus on

-

the issues and the use of ADR.44 The rules could also re-

ranged, avoiding the delays cited by developers as ad-

quire the compulsory use of ADR or similar procedures.45

ditional costs to the project. A specialist court gives the
An environmental tribunal also gives the potential to
provide incentives for compliance with environmental
In this vein, the Scottish Government has been critical
of the delays to the infrastructure projects as a result of
challenges. Whilst the Scottish Government’s solution appears to be a suggestion that appeals should be restricted to being heard by the Inner House only,41 it is worth

businesses that comply and those that do not. As a for-

noting that the Inner House has in some cases remitted
an Inner House appeal to the Outer House, which might
show a preference (at least to some degree) to seeing the
-

Inner House as an appeal court.42 This might be particularly important given the likely restrictions to be introduced on further appeals to the UK Supreme Court.43

-

The Prings also refer to reduced operating costs, given

-

that a specialist court can introduce its own controls

46

40. See Greening Justice, p14-16.
41. See paragraph 41 of the Explanatory Notes to the Regulatory Reform (Scotland) Bill currently before the Scottish Parliament which proposes appeals under the Marine Licensing (Scotland) Act 2010 should be to the Inner House only. The case being
referred to in paragraph 41 of the Explanatory Notes is not clear.
42. The Inner House can remit an Inner House appeal to the Outer House and although no statistics are available it did do so in
Walton v Scottish Ministers. It is also worth noting that the Ministers have made the motion to remit in other cases, including in
Uprichard v Scottish Ministers.
43. Courts Reform (Scotland) Bill – Consultation on the treatment of civil appeals from the Court of Session, May 2013 http://
www.scotland.gov.uk/Publications/2013/05/6753
44.
45. As an example, the Land and Environment Court of New South Wales has powers to order the use of ‘conciliation conferences’ (Land and Environment Court Act 1979, S34).
46.
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Chapter two:
Environmental tribunals research
This chapter considers existing research on environ-

5.

Dispute resolution powers, including over disputes

mental tribunals. The chapter begins with a considera-

to the formulation of policy and more traditional

tion of what constitutes an environmental court, before

adjudication.

moving on to a review of the studies already carried out

6.

in the context of the UK and elsewhere (including the

Expertise in environmental issues amongst its
members.

-

7.

Broad rights of access to the court.

nally considering the issues of establishing a tribunal in

8.

Informality of procedures, such as the use of alter-

a smaller jurisdiction.

native dispute resolution procedures.
9.

Costs, this is linked to the need for access and involves means of overcoming the problem of high

tribunal
There is no single type of environmental court. Grant 47

costs inhibiting access.
10. Capacity for innovation.

environmental court:
these building blocks are design decisions, ranging from
1.

A specialist and exclusive jurisdiction.

jurisdiction to case management.48 The Prings’ research

2.

Power to determine merits appeals.

reveals the variance in types of environmental courts and

environmental jurisdiction that integrates both

included a tribunal within an agency as falling within the

3.

subject matter and different types of legal proceedings.
4.

a model appears to lack independence. Rather than de-

The hallmarks of a court or tribunal.

47. M Grant, Environmental Court Project: Final Report (Department of the Environment Transport and the Regions (UK),
2000).
48. Greening Justice, p xiv. The full list of building blocks are:“1. Type of forum (whether to choose a judicial court or administrative tribunal and at what level of independence) 2. Legal jurisdiction (over what substantive laws, policies, and principles will

(what territory should be covered by the ECT, from a town to a city to a state or province to an entire nation) 5. Case volume
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-

scored well with regard to their use of expertise, rapid

cess, consistency in decision-making and specialisation of

decision-making, use of alternative dispute resolution

decision-making.

and enforcement mechanisms. The report was less impressed by public access and attempts to reduce for-

Review of studies already
carried out in the UK

mality and costs of litigation. Although the report noted the challenges associated with translating a model
into a different context, it proposed 6 potential models

tribunals was the Environmental Court Project, carried

that could be established in England and Wales, ranging

out by Professor Malcolm Grant.49 The report explored

from a Planning Appeals tribunal to a comprehensive

the feasibility of establishing a specialist environmental

environmental court.

mendations on how desirable such a tribunal would be.

In 2002 the Royal Commission on Environmental
Pollution published ‘Environmental Planning’, which

It noted that there is limited experience of environmen-

considered a number of aspects of the regulation of

tal tribunals in Europe with the closest models being in

the environment.50 Its recommendations were some-

Denmark (an Environmental Appeals Board), Ireland

what varied, but included streamlining consents

(An Bord Pleanala) and Sweden (a system of environ-

procedures between different agencies, and im-

mental courts). The report also included a detailed

provements to public participation on plans and pro-

study of four jurisdictions in which various models of

grammes. The Commission also recommended the

environmental courts are in operation (New Zealand,

establishment of Environmental Tribunals to handle

New South Wales, Queensland and South Australia).

not just appeals under environmental legislation, but
also planning matters handled by inspectors.

The study evaluated a number of existing environmental court systems against 18 criteria. The research con-

The Department for Environment, Food and Rural

cluded that the performance of the Australian models

Affairs (Defra) responded by commissioning a report

parties to bring an action in the ECT or otherwise participate in a case) 7. Costs (what are the expenses for parties from the time
tal cases) 9. Alternative dispute resolution (ADR) (can ADR – often a cheaper, faster, better way to resolve environmental con12. Enforcement tools and remedies (what powers will be needed to make the ECT’s decisions effective, from mediated agree-

49. M Grant, Environmental Court Project: Final Report (2000, DETR).
50. Royal Commission on Environmental Pollution, ‘23rd Report: Environmental Planning’ (RCEP, 2002).
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to examine the case for an Environmental Tribunal. The

single tribunal able to convene in locations around

Macrory and Wood report was published in 2003.51 It

the country, similar to the way that the Lands Tribunal

concluded that simply altering existing jurisdictions

operates, with non-legal expert members. Jurisdiction

(such as the Lands Tribunal and the Planning Inspec-

would cover matters relating to appeals from special-

torate) would be unlikely to be able to meet future de-

ist environmental agencies such as the Environment

mands. Part of these future demands were thought like-

Agency and English Nature, industrial process regu-

ly to come from substantive law – changing regulatory

lation by local authorities, contaminated land appeals
and statutory nuisance abatement notices (exclud-

the system – but the recommendations for change were

ing those concerning private residences). Jurisdiction

based on the recognition that the Aarhus Convention

would not include criminal law issues nor matters

would be a driver for change. The report noted:

currently dealt with by the Planning Inspectorate, but
matters concerning environmental assessment could
be transferred to the tribunal.53

-

The Macrory and Wood report appears to have been received positively by Defra and others. However, a 2004
report from the Environmental Justice Project (EJP) considered the model recommended by Macrory and Wood
of too limited a scope to provide Aarhus compliance.54
It favoured the creation of an environmental court,

52

together with a host of procedural and other changes
aimed at increasing the resources available for such

The Macrory and Wood report recommended a more

cases (including public funding, resources and judicial

modest model of an environmental tribunal than had

training). A theme running through the report was that

been considered in previous studies, envisaging a

costs prevented many cases proceeding; arguing that

51. R Macrory and M Woods, ‘Modernising Environmental justice: Regulation and the Role of an Environmental Tribunal’ (UCL,
2003).
52. Ibid, p9, paragraph 9.
53. Although the report indicated that criminal law issues could be later considered, and in any event Macrory and Woods
argued that the tribunal would help improve criminal law enforcement by providing authoritative interpretations and rulings on
environmental law.
54. Environmental Justice Project, ‘A Report by the Environmental Justice Project’ (Environmental Justice Project, 2004).
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expense involved.55

Developments in England and
Wales

The EJP proposed a tribunal with a comprehensive ju-

to hear appeals from various civil sanctions that envi-

risdiction; not only judicial reviews and statutory ap-

ronmental regulators can impose.59 Initially established

peals, but also ‘toxic tort’ cases.56 It suggested a wider

with a fairly narrow remit, its remit has recently been

basis on which judicial reviews could be raised which

expanded, with proposals to expand the jurisdiction

would include a substantive legality challenge – in other

further.60 Macrory noted the lack of strategic oversight

words a merits-based challenge.

to determine where appeal routes should be, and sug-

many judicial review cases did not go ahead due to the

gested a presumption for any new appeals being creatThis was followed by a report from an NGO, Capacity

ed through statute to go to the Environment Tribunal.61

Global.57 It made a wide range of recommendations
including some directed at the resources available to

Macrory and Woods distinguished between regulatory

potential litigants such as the setting up of legal advice

appeals where the appeal would consider or reconsid-

centres. It also recommended the setting up of an en-

er the application on merit, and judicial review being

vironmental court, but where the court worked by an

concerned only with the legality of the decision-making.

informal process, with independent powers of investi-

Their report did not recommend moving judicial review

gation. Around the same time, support for an environ-

from courts to a tribunal, although it did consider that

mental court also included members of the judiciary.58

allowing third parties the right to access regulatory

55.
interests. The reasons for the failure went beyond costs although that was the largest issue; lack of judicial understanding of
environmental issues was cited, together with the narrow scope of judicial review.
56. Toxic torts refer to claims for compensation with an environmental dimension, e.g. nuisance claims.
57. Capacity Global, ‘Using the Law: Barriers and Opportunities for Environmental Justice’ (Capacity Global, 2004). Capacity
Global is now known as the Living Space Project.
58. See R Carnwath, ‘Judicial Protection of the Environment: At Home and Abroad’, (2004) 16(3) Journal of Environmental Law
326, where Lord Justice Carnwath’s support seems to be lessening.
59. The regulators are Natural England, the Environment Agency or the Countryside Council for Wales.
60. R Macrory, ‘Consistency and effectiveness: Strengthening the New Environment Tribunal’, (Centre for Law and the Environment University College London, 2011). For a list of the tribunal’s jurisdiction, see http://www.justice.gov.uk/tribunals/
environment.
61. Ibid p6
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appeal mechanisms might reduce the pressure on judicial review cases.62
65

The Environmental Tribunal in England and Wales deals
with its limited jurisdiction in a cost effective manner.63

Notwithstanding that possibility, as of June 2014, des-

Although it is still relatively early in the tribunal’s life
to assess its impact, it is unlikely to resolve wider Aar-

planning cases in the Administrative Court in England &

hus problems unless third party cases come before it.

Wales,66 a move that was designed to speed up the con-

Its present jurisdiction, as Macrory has noted, does not

clusion of such cases.67

include judicial review, nuisance claims, criminal environmental claims nor does it affect the jurisdiction of

Developments in Scotland

the Planning Inspectorate.64 However, a tribunal once

There has been little research on environmental courts

set up provides an obvious route for new appeals, and

in a Scottish context.68 The Scottish Government has

Macrory argues that:

produced two pieces of work on environmental courts:

62. “Failure to tackle the existing weaknesses and gaps in appeal mechanisms will only increase the pressure on judicial review
and the Role of an Environmental Tribunal’, (UCL, 2003), page 6, paragraph 5.
63. “Paradoxically, the two main drivers for change providing the opportunity for establishing the environmental tribunal were
not environmental factors. Rather, the new tribunal system was established as a result of a general recognition that the existing
Courts and Tribunals in England and Wales – A Tentative Dawn’, (2010) Journal of Court Innovation 77, available at http://www.

64. R Macrory, ‘The Long and Winding Road Towards an Environmental Court in England and Wales’ Journal of Environmental
Law (2013, forthcoming).
65. Ibid.
66. The Civil Procedure Rules have been amended by the introduction of Rule 54.22(3) which provides that specialist planning
see The Civil Procedure (Amendment No. 5) Rules 2014.
67. For the policy behind the change, see Ministry of Justice press release 5th February 2014 found at https://www.gov.uk/
government/news/new-planning-court-gets-go-ahead-to-support-uk-growth
68. Although see J Rowan-Robinson, ‘Environmental Protection – The Case for a New Dispute Resolution Procedure’1993 JLSS
5. It should also be noted that there has been research on environmental justice in the context of social justice: see Scotland &
Northern Ireland Forum for Environmental Research, ‘Investigating environmental justice in Scotland: links between measures
of environmental quality and social deprivation’, (SNIFFER, 2005) and Scottish Executive, ‘Public Attitudes and Environmental
Justice in Scotland’, (Scottish Executive Social Research, 2005).
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a short document taking a comparative look at environ-

justice.71 Insofar as civil law was concerned, it proceed-

mental courts elsewhere, and a more substantial piece

ed on the basis that existing systems could be altered to

of discursive work examining options for enforcement

provide Aarhus compliance. That analysis may not be

of environmental law, ‘Strengthening and Streamlin-

correct given that ‘Strengthening and Streamlining’ was

69

‘Strengthening and

Streamlining’ rejected the need for an environmental

published in 2006 and the full implications of the Aarhus
Convention may not have been known at that time.

court in Scotland.
More recently, in its consideration of the Court Reform
However, it is important to note the context of that study

(Scotland) Bill, the Scottish Parliament’s Justice Com-

which was mainly concerned with considering the ef-

mittee considered evidence on proposed reforms to

fective enforcement of environmental law by criminal

judicial review including on the impacts of introducing

law. Many environmental courts do not have a criminal

time limits on environmental cases and others. In rela-

law jurisdiction, and the reports considered in chapter

tion to the scope of judicial review, the Justice Commit-

two do not seem to suggest that criminal prosecutions

tee heard evidence on what Article 9 of the Aarhus Con-

need to be an integral part of its jurisdiction. Although

vention may require in terms of a substantive review of

‘Strengthening and Streamlining’ mentions the Aarhus

environmental decisions.72 The Justice Committee, in

Convention, it gives it relatively short consideration and

response to the question of substantive review, noted:

it does not appear to explore the full implications of wider access to challenging environmental decision mak-

-

ing.70 Whilst the discussion paper did not accept that the

-

current system does not comply with Aarhus, it considered the creation of environmental statutory appeals to
the Sheriff Court as a mechanism for providing access to

73

69. Scottish Executive,’ Environmental Courts – Experience in Other Countries’, (Scottish Executive, 2005), available at http://
www.scotland.gov.uk/Resource/Doc/921/0017251.doc and Scottish Executive Environment Group, ’Strengthening and Streamlining: The Way Forward for the Enforcement of Environmental Law in Scotland’, (Scottish Executive, 2006).
70. See paragraphs 2.105 to 2.107 of the report.
71. See paragraph 2.150. Statutory appeals to the Sheriff were created under certain appeals under the Land Reform (Scotland)
Act 2003 on access rights (which included provisions for standing for community groups) and for some appeals under the CAR
Regulations. More recently rights of appeal to the Sheriff have been created under Schedule 1 of the Water Resources (Scotland)
Act 2013 regarding extensions of water shortage orders.
72. Article 9 (2) of the Aarhus Convention refers to the right “ to challenge the substantive and procedural legality of any deci-

73. Scottish Parliament Justice Committee, 5th Report 2014, Stage 1 Report on Court Reform (Scotland) Bill, published 9th May
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Whilst the Aarhus Compliance Committee has not com-

procedural review versus a substantive review,74 at the
very least the Justice Committee’s comments assist in
focusing on a further challenge for Scotland in meeting
both objectives.

-

The current Scottish Government committed in its

-

2011 manifesto to consult on options for an environmental court or tribunal in Scotland. While such a consultation remains outstanding, the present Cabinet
75

Secretary for Justice, Michael Matheson, recently told
the Justice Committee:

Furthermore, the current Lord Advocate Frank Mulholland has very recently voiced his support for an environmental court with a criminal jurisdiction that would
-

ness of environmental crime.76

74. See footnote 13 for the Aarhus Compliance Committee’s comments
75.
76. ‘Lord Advocate lends backing to environmental court’ Holyrood Magazine December 2014 https://www.holyrood.com/articles/news/lord-advocate-lends-backing-environmental-court
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Chapter 3:
for Scotland
Introduction

to judicial review, did not consider the implications of

This chapter considers the potential role and place of an

the Aarhus Convention in any conclusive detail.78 The

environmental court in Scotland. The report argues, for

Taylor Review 79 on the issue of the cost of litigation

the reasons set out below, that implementation of Lord
Gill’s Scottish Civil Courts Review and Sheriff Principal

in Scotland and its resultant report does not consider

Taylor’s Review of the Expenses and Funding of Civil

environmental actions.80 Whist implementation of the

Litigation would not meet all concerns about environ-

recommendations of the Gill Review (in relation to case

mental civil claims, and further reform is required.

management and time limits) might make differences in
the practice and speed of judicial review it is unlikely to

The Scottish Ministers have recognised that the Scottish

resolve concerns regarding the cost to the public purse

Civil Courts Review recommendations are only one part

with an increased number of cases.

of the review of civil justice, and noted that tribunals
had to be considered alongside the court system.77 The

The distinction between tribunals and courts has

Scottish Civil Courts Review, whilst devoting a chapter

blurred. As noted by then Minister for Community

77. See the introduction to the Scottish Government response to the Gill Review, available at http://www.scotland.gov.uk/Publications/2010/11/09114610/1 (accessed 27/09/13). The Administrative Justice and Tribunals Council has already considered
a number of the implications that might arise from Tribunals if the Gill Review was to be implemented; see discussion paper
by Elaine Samuel found at http://www.justice.gov.uk/ajtc/docs/implications-for-tribunalsl.pdf and also the current discussion
paper on the structure of tribunals in Scotland found at http://www.justice.gov.uk/ajtc/docs/tribunal-reform-scotland.pdf.
78. B Gill, ‘The Report of the Scottish Civil Courts Review’ (Scottish Civil Courts Review, September 2009). See for example
Chapter 12 paragraph 19 which noted arguments that the tests around standing would need to change to comply with the Aarhus Convention, and paragraph 61 to 73 of the same chapter which considered the question of Protective Expenses Orders and
the Aarhus Convention.
79. J Taylor, ‘The Taylor Review’ (Review of Expenses and Funding of Civil Litigation in Scotland, 2013). The Taylor Review had
terms of reference to “review the costs and funding of civil litigation in the Court of Session and Sheriff Court in the context of the
scotland.gov.uk/About/Review/taylor-review/terms-of-reference.
80.
Scottish Government regarding expenses and funding of environmental litigation under the UNECE Convention on Access to
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Safety and Legal Affairs, Roseanna Cunningham, in the

and tribunals. The third issue is where such a tribunal

foreword to the Scottish Government’s consultation on
a new tribunal system:

major changes to be implemented in light of the Gill
Review.

-

Jurisdictional issues
Lord Woolf’s vision was of a court that would act as a

-

‘one-stop shop’ handling all aspects of an environmental
dispute, including criminal matters, judicial review, and
civil liabilities.82 His approach was that such a tribunal
would have “a general responsibility for overseeing and

81

enforcing the safeguards provided for the protection
83

In considering a new tribunal model, the fundamental

-

dure with expertise from other professionals acting as
84

question is one of jurisdiction – a tribunal could be a

He also argued

tribunal of environmental law, or of law and the en-

the tribunal should have the power to instruct inde-

vironment. In other words, should a tribunal have ju-

pendent counsel and resources for direct investigation

risdiction over all disputes affecting the environment,

by the Tribunal itself. Grant had suggested there could
be 6 models, ranging from an environmental division of

question is where such a tribunal would sit within the

the High Court, a planning appeal tribunal to an entirely

justice system, and how it would relate to other courts

separate environmental court.85

Information, Public Participation and Access to Justice (more commonly known as the Aarhus Convention). Nor does its scope
include availability of legal aid in environmental cases, nor the wider issues of what reforms would be required in Scotland to
achieve wholesale compliance with Article 9 of the Aarhus Convention. The Review is considering, amongst other things, the
cost and funding of public interest litigation, including environmental actions. However, that is solely in the context of Protective
March 2010). The report considered the issue of protective expenses orders and made recommendations for their availability in
environmental cases.
81. R Cunningham, in Scottish Government, ‘Consultation on The Scottish Government’s Proposals for a New Tribunal System
for Scotland’, (Scottish Government, 2012), p1.
82. H Woolf, ‘Are the Judiciary Environmentally Myopic’ (1992) 4(1) Journal of Environmental Law 1.
83. Ibid, page 13.
84. Ibid.
85. M Grant ‘Environmental Court Project: Final Report’ (DETR, 2000).
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Statutory appeals from the decisions of an environmental
87

regulator (in a Scottish context mainly the Scottish Environmental Protection Agency and Scottish Natural Heritage) are likely to fall under the jurisdiction of a new en-

It is likely that, at least initially, appeals will be heard

vironmental tribunal. The Regulatory Reform (Scotland)

by the Scottish Land Court, as the preferred route of the

Bill, which received Royal Assent in February 2014, is de-

Scottish Government. Grounds for appeal under the Act
are broad, including: error of fact, error in law or unrea-

It is proposed that an environmental tribunal would hear

sonableness.88

appeals against such penalties.86 Whilst the detail of the
tribunal is still to be determined, in evidence to the Scot-

The Tribunals (Scotland) Bill received Royal Assent

tish Parliament, then Environment Minister Paul Wheel-

in April 2014. The Act brings all devolved tribunals in

house indicated that an Environmental Tribunal would

Scotland under a single tribunal structure, with pro-

be set up in Scotland, advising:

vision for separate chambers. There have been criticisms raised of several parts of the Bill; for example
that the President of Tribunals is to be a post reserved
to a judge of the Court of Session,89 and that tribunal
judges will only be appointed on a part-time basis for
5 year terms.90

86. The Regulatory Reform (Scotland) Bill was introduced to the Scottish Parliament on 27 March 2013. The accompanying
ties per year of which, based on current practice in relation to regulatory appeals, it is estimated two or three may be appealed.
The proposed Tribunals (Scotland) Bill will inform the relevant tribunal to hear such appeals, and it is expected that this will be
attached to an existing jurisdiction within the tribunal system where the costs will be absorbed within existing baselines, offset
-

87. Paul Wheelhouse The Minister for Environment and Climate Change in evidence to Rural Affairs, Climate Change and Environment Committee, 5 June 2013
88. New Environmental Enforcement Framework – Consultation on New Enforcement Measures for the Scottish Environment
Protection Agency and the Relevant Offences Order, July 2014 http://www.scotland.gov.uk/Publications/2014/07/6322/7
89. See the response from the Administrative Justice Scotland Committee and the response from the Faculty of Advocates to
the Bill, available at http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/66140.aspx (accessed
27/09/13).
90. The Lord President’s submission to the Justice Committee noted “It would be useful if the Bill provided for the possibility
of permanent salaried posts. Where appropriate, it would give appropriate tenure and standing to such posts and, furthermore,
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However, a tribunal designed along Lord Woolf’s view

under planning and environmental legislation, and for

is more radical, and there is likely to be less consensus

related environmental issues.93 This approach is adopt-

as to whether private law nuisance disputes, judicial

ed from the New Zealand model, and has advantages in

reviews of environmental decisions, statutory appeals

bringing to the magistrates’ court appropriate expertise

(such as under the planning acts or roads legislation)

and skill. However, it may not apply to the same extent in

and criminal cases involving environmental harm

Scotland given that most, if not all, environmental cases

should be included within its jurisdiction. Each will be

will be prosecuted in the Sheriff Court. The landscape

looked at in turn.

for the use of criminal law to regulate environmental
offences may also have shifted given the proposals to

Criminal jurisdiction
The 23rd Report of the Royal Commission on Environ-

of certain environmental laws.94

mental Pollution (RCEP) (2002) was of the view that
criminal offences are probably better handled by “or91

However, there are doubts as to whether the current ar-

The Environmental Justice Project

rangements in respect of criminal law can provide an

considered that the criminal law framework was satis-

effective regulatory system for the environment. One

factory.92 Grant suggested the deployment of planning
inspectors as special stipendiaries for criminal cases

in criminal prosecutions, which has been a common

91. Cited in Scottish Executive Environment Group, ‘Strengthening and Streamlining The Way Forward for the Enforcement of
Environmental Law in Scotland’, (Scottish Executive, 2006), at page 39.
92. Environmental Justice Project, ‘A Report by the Environmental Justice Project’ which noted at page 14 of the report that in
“contrast to the civil law system, respondents and workshop participants do believe the existing criminal justice framework is
one within which environmental justice can be obtained. We do not, therefore, recommend any substantial change to present

93. M Grant, ‘Environmental Court Project: Final Report’ (DETR, 2000), which noted “the deployment of planning inspectors as
special stipendaries for criminal cases under planning and environmental legislation, and for related environmental issues (e.g.
statutory nuisance; contaminated land remediation notices; minimum compensation provisions for listed buildings acquisition).
This approach, which would adopt and build upon the New Zealand model, has advantages in bringing to the magistrates court
the appropriate expertise and skill to handle casework across the whole range of planning and environmental law. Some planissues as to experience and training of planning inspectors to enable them sit as judges in the criminal courts, particularly given
the complexities and development of criminal law post Human Rights Act 1998.
94. See Regulatory Reform (Scotland) Act, http://www.legislation.gov.uk/asp/2014/3/contents/enacted.
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theme throughout the UK.95 However, there are some

considered attitudes and enforcement techniques. She

signs of a change in approach in the courts. In 2010 the

noted that:

High Court of Justiciary upheld a Crown appeal and im-

by the Sheriff.96

-

In 2004 Lovat published results of interviews with en-

97

95. See for example C. DuPont and P. Zakkow (2003) Trends in Environmental Sentencing in England and Wales, London: DEFRA. The Environmental Justice Project’s report referred to above also has some empirical data A. Ogus and C. Abbot, ‘Sanctions
for pollution: do we have the right regime?’ (2002) 14 JEL 283, and the short response from top prosecutors in the Environment
small change’ [2004] JPL 1330 and R. Malcolm, ‘Prosecuting for environmental crime: does crime pay?’ (2002) 14(5) ELM 289.
Another approach is the ‘name and shame’ policy adopted by the Environment Agency. A discussion of this can be found in P. De
Prez, ‘Beyond judicial sanctions: the negative impact of conviction for environmental offences’ (2000) 2(1) Env LR 11. Finally, P.
de Prez, ‘Excuses, excuses: the ritual trivialisation of environmental prosecutions’ (2000) 12 JEL 65 provides a real-world view
of the ways in which companies address environmental crime and the mitigation they put before a court when sentencing. See
also G. Richardson, A. Ogus, and P. Burrows (1982) Policing Pollution: A Study of Regulation and Enforcement, Oxford: Clarendon
Press, and B. Hutter (1988) The Reasonable Arm of the Law, Oxford: Clarendon Press, all of which provide an examination of
Law as a Last Resort: Prosecution Decision Making in a Regulatory Agency, Oxford: Oxford University Press, examines the process of prosecutions brought by the Health and Safety Executive, and I. Ayres and J. Braithwaite (1992) Responsive Regulation,
Oxford: Oxford University Press, provides an alternative view of regulatory enforcement. B. Lange, ‘Compliance construction in
the context of environmental regulation’ (1999) 8 Social and Legal Studies 549 brings out the complexity of the very concept
of compliance in an environmental context and D. Farber, ‘Taking slippage seriously: non-compliance and creative compliance
in environmental law’ (1999) 23 Harv Envtl LR 297, although using US examples, is helpful; J. Rowan-Robinson and A. Ross,
‘The enforcement of environmental regulation in Britain’ [1994] JPL 200. There are two articles that examine the practices and
industry’ (1998) 10 JEL 61; C. Lovat, ‘Regulating IPC in Scotland: a study of enforcement practice’ (2004) 16 JEL 49.
96. HMA v Doonin Plant Limited [2010] HCJAC 80 Appeal No: XC750/09 found at http://www.scotcourts.gov.uk/opin-

97. C Lovat ‘Regulating IPC in Scotland’ (2004) 16(1) JEL 49. The study also showed dissatisfaction with prosecutions after
reports left SEPA, with both the Procurator Fiscal and the courts and support for a specialist environmental tribunal, presumably
with criminal jurisdictions.
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-

to concentrate knowledge,100 if there was a drop in the

ence decisions as to which mechanisms should be used

numbers of cases coming through the criminal system,

to achieve compliance.

issues might arise as to how such prosecutions can be
delivered both effectively and with expertise. However,
-

it may be that the current levels of prosecution remain,

ground, civil sanctions are increasingly favoured to en-

and civil penalties are used for acts that are currently

force environmental law.98 The Regulatory Enforcement

not being prosecuted.

and Sanctions Act 2008 provides for civil sanctions for
certain matters with appeals to the Environmental Tri-

In light of the likely increased use of civil penalties, it

bunal created under the Act. These included sanctions

may not be desirable to give a tribunal a criminal juris-

under the EU Emissions Trading Scheme, some waste

diction but rather review in the light of experience re-

matters, and the Carbon Reduction Commitment.

garding the use of civil penalties.

As noted above, the Regulatory Reform (Scotland) Act

Judicial review

gives SEPA a range of powers to impose civil sanctions,

A tribunal with jurisdiction to determine judicial re-

with appeals to be considered by an independent tribu-

view applications might be desirable on the issue of

nal. As such, it might be that in future only the most seri-

cost – under the Aarhus Convention, challenges to envi-

ous offences will be dealt with by criminal prosecution.

ronmental decisions must be ‘not prohibitively expen-

Although studies have suggested that a criminal juris-

sive’.

diction should be given to a tribunal,99 it may be more

such a system would work, the Court of Justice of the

appropriate for the full cultural ‘shame’ of a criminal

European Union in Edwards has indicated that a purely

conviction to remain, at least for some matters. Whilst

subjective approach is not permitted.102 The court con-

101

Whilst there are outstanding issues as to how

98. Regulatory sanctions in England and Wales were recommended by a report by Professor Macrory ‘Regulatory Justice – Making Sanctions Effective’ 2006
99. M Grant, ‘Environmental Court Project: Final Report’ (DETR, 2000), and see also B Preston, ‘Characteristics of successful
environmental courts and tribunals’, paper given to a conference in China in 2013 in which indicated sentencing for environmental crime was one of the successes of the New South Wales Environmental Court (accessed in September 2013 at http://www.
2013.pdf).
100.
details a national network of Procurator Fiscals with specialist expertise.
101. See Article 9 (4) of the Convention.
102. See reference to the European Court of Justice in the case of R on the application of Edwards and Pallikaropoulos v Environment Agency and others (Denmark and others, intervening) [2013] 3 C.M.L.R. 18.

27

The ability of Protective Expenses Orders to achieve
-

compliance is dealt with further below. However,
such orders only deal with liability for the other par-

-

ty’s expenses, and not the funding of the petitioner’s

-

representation. The mechanisms that the Compliance

-

Committee was told about for England and Wales do
not apply in the same way in Scotland. The funding

103

options for a judicial review in Scotland are limited.
-

However, the Court of Justice also permitted other fac-

land where the environmental issue to be litigated has

tors to be taken into account; the prospects of success,

a wider impact than to the single applicant.106 In addi-

the importance of the case (to both the claimant and for

tion, there is little appetite to fund cases through after

the protection of the environment), the complexity of the

the event legal expenses insurance, because the costs

relevant law and procedure, any issues regarding wheth-

of the insurance require to be funded by the litigant or

er the claim is frivolous, and the existence of legal aid.104

his solicitors.107 In any event the mechanisms for England and Wales were rejected by the Compliance Committee as providing an adequate solution in England

funding judicial reviews for third party objectors. Before

and Wales.108

the Aarhus Compliance Committee, the UK argued that
the cost associated with a judicial review was managed in

The infraction proceedings brought by the Commis-

a number of ways to achieve compliance. These mecha-

sion against the UK have encouraged the introduction

nisms included the availability of legal aid, legal expenses

of new rules on capping orders across the UK.109 The

insurance, and Protective Costs (Expenses) Orders.105

rules introduced in different parts of the UK vary in

103. Ibid, para 40.
104. Edwards and Pallikaropoulos v Environment Agency and others (Denmark and others, intervening) [2013] 3 C.M.L.R. 18 at
paragraph 46.
105. See paragraph 33 of ACCC/C/2008/33.
106. See F McCartney ‘Public Interest and Legal Aid’ (2010) 32 Scots Law Times 201.
107. See the Scottish Civil Courts Review (Gill Review) paragraph 96.
108. For an analysis of the decision’s applicability to Scotland, see F McCartney, ‘The Aarhus Convention: Can Scotland Deliver
Environmental Justice’ (2011) 15 Edinburgh Law Review 128.
109. European Commission v United Kingdom of Great Britain and Northern Ireland C530/11; Advocate-General Kokott’s opinion was issued on 12th September 2013.
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scope and effect, and may not comply with EU law, as

within its acknowledgement of service lodged with the

set out below.

court.113 The court rules on the issue at the ‘earliest opportunity’114 and if it holds it is not within the scope of

In England and Wales the Civil Procedure Rules now

the rules, it will normally make a no costs award for that

provide that challengers in Aarhus-type cases who

procedure.115

successfully apply for a PCO may not be ordered to
pay more than certain prescribed amounts if they are

The rules in Northern Ireland 116 similarly provide for

unsuccessful (£5,000 for individuals and £10,000 for

cost caps in all Aarhus cases. The caps are £5,000 for

groups).110 The rules apply to all Aarhus judicial review

individuals and £10,000 for groups and unincorporated
associations, with a cross-cap upper limit of £35,000.117

omission that is subject to the provisions of the Aarhus

Appeals are left to the discretion of the court having re-

Convention.111 For a judicial review to come within the

garding to the means of both parties, the circumstances

scope of the rules, it must be stated on the claim form.112

of the case and permitting access to justice.118

The defendant can object to the claim being treated as
within the scope of the rules by setting out the reasons

The rules in Scotland 119 are more limited in scope

why it is not within the scope of the Aarhus Convention

given that they only apply to cases under the Public

110. Rules 45.41 to 45.44 of the Civil Procedure Rules.
111.
subject to the provisions of the UNECE Convention on Access to Information, Public Participation in Decision-Making and Access
to Justice in Environmental Matters done at Aarhus, Denmark on 25 June 1998, including a claim which proceeds on the basis

112. See rule 45.42. The rules also allow claimants to ‘opt out’ of the scope of the rules by stating this on the claim form (rule
45.42 (b) (ii)) which might be used by commercial claimants, or for those who do not wish to be limited by the upper caps on the
recovery of costs.
113. See rule 45.44.
114. Rule 45.44 (2).
115. Rule 45.44 (3) (a). If the case is found to be an Aarhus case, the defender will normally be obliged to pay the applicant’s
costs, even if that takes the costs over the upper costs limit to be paid by defenders as set out in the Practice Direction.
116. The Costs Protection (Aarhus Convention) Regulations (Northern Ireland) 2013 (S.R 2013/81).
117. Regulation 3(2).
118. Regulation 3(7).
119. Rules of Court of Session, rule 58A. The rules were amended by the Act of Sederunt (Rules of the Court of Session Amendment) (Protective Expenses Orders in Environmental Appeals and Judicial Reviews) 2013 (SSI 2013/81)) and then by Act of
Sederunt (Rules of the Court of Session Amendment No. 3) (Miscellaneous) 2013 (SSI 2013/120) to update the reference to the
relevant Directive.
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Participation Directive.120 This means that an environ-

under Corner House. The rules in Scotland only apply

mental challenge on national grounds, or based on a

to cases that involve either the EIA Directive (2011/92/

European Directive such as the Habitats Directive is not

EU) or the IPPC Directive (2008/1/EC); wider envi-

covered within the scope of the rules.121 The Taylor Re-

ronmental cases falling under the scope of the Aarhus

view recommended that the power to apply for PEOs

Convention are excluded. In addition, the cross-caps are

should be available in all cases involving the public in-

likely to make such environmental judicial review cases

terest, but that whether an order should be made, and if

unattractive to solicitors and others working on a spec-

so, the level of the order, should be a matter for judicial

ulative or low fee basis, and arguably cross-caps create

discretion.122 It is likely that there will be further litiga-

an inequality of arms in respect of resources. There are

tion around this restriction, and there is a possibility of

also issues as to the cap being set too high; £5,000 for

further complaints being made to the Aarhus Compli-

an individual on a low income might be no more helpful

ance Committee.
How willing the court will be to exercise its discretion
There are common problems with the rules for both

to lower the cap remains to be seen.

Scotland and England. Although the English and Welsh
rules apply to all judicial review cases within the scope

Advocate-General Kokott issued her opinion in the in-

of the Aarhus Convention, the rules are limited to judi-

fraction proceedings against the UK on 12th September

cial review cases. Accordingly, litigants in private nui-

2013. The infraction proceedings consider compliance

sance claims north and south of the border would have

by the UK in respect of the Public Participation Direc-

to apply for a protective costs order under the Corner

tive as at 22nd May 2010. The Advocate-General pro-

House rules,123

posed a failure to comply with the Directive on three

interests and the more discretionary nature of the tests

matters concerning Scotland. Firstly, the discretion

120. Directive 2003/35/EC.
121. Although such a challenge might be able to rely on the provisions of Aarhus as indirect effect; see Lesoochranárske zoskupe-

122. The Taylor Review recommended judicial discretion should apply unless rules of court already applied to the particular
circumstances of the case; see Taylor Review chapter 5 para 33
123. The Corner House rules were set out in R (Corner House Research) v Secretary of State for Trade and Industry [2005]
public importance; that the public interest requires those issues to be resolved; that the applicant has no private interest in the
outcome of the case; that having regard to the parties’ resources and the likely costs it is fair and just to make the order; and that
without the order, the applicant is likely to discontinue the proceedings and would be acting reasonably in doing so. Lastly, ultimately ‘it is for the court, in its discretion, to decide whether it is fair and just to make the order in the light of the considerations
set out above’. The courts have more recently departed from strict adherence as to whether the issue of private interest in the
case, and have relaxed reliance on whether the applicant for an order is receiving pro bono representation which had been seen
to enhance the merits of the PCO application.
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given to the court to grant costs protection (with ref-

further changes would have been require to be made

erence to the Corner House criteria) particularly given

to the PEO rules in respect of cross-caps. Changes may

that the discretion does not relate to the underlying aim

also have been required to the expenses that a success-

of the Directive.124 Secondly the Advocate-General pro-

ful petitioner could recover, including a reasonable
success fee. A further point to note is that the Advo-

noting that “a one-way protective costs order is simply

cate-General’s judgement excludes reliance on a legal

125

aid regime to show compliance, given that groups can-

Lastly, the inability to recover a reasonable success fee

not apply for legal aid. That judgement unfortunately

is likely to prevent the fair recovery of expenses.126

does not distinguish between the position on legal aid
in Scotland and elsewhere.128

The CJEU in considering the infraction proceedings
imposed a partly subjective and objective test. The

As such, the judgement recognises that ordinary citi-

cost could not be either objectively unreasonable, nor

zens are unlikely to be able to wholly fund public in-

exceed a subjective test of the person involved in the

terest litigation.129 In Scotland, in the absence of clear

litigation. What is subjectively reasonable can be con-

eligibility of obtaining legal aid for public interest envi-

sidered against the prospects of success, the issues at

ronmental challenges, many on a low income are reli-

stake, and the complexity of the law and procedure arising in the case.

on a pro bono or speculative basis, and are also reliant
on the Court of Session lowering the £5,000 cap. Work-

ing on a speculative basis is unlikely to be attractive

idence to rule on cross-caps, it may be that the issue

given the cross-cap which will be imposed. Given the

arises again in the near future.127 If the Advocate-Gen-

relative size of many environmental NGOs in Scotland,

eral’s comments on cross-caps had been upheld,

124. Advocate-General Kokott’s opinion in European Commission v United Kingdom of Great Britain and Northern Ireland
C530/11 at paragraphs 47 – 57.
125. At paragraph 74.
126. At paragraph 78. The Advocate-General also considered the issue of interim relief in interim injunction cases in England and
Wales also breaches the Directive.
127. Whilst the evidence is anecdotal, it is likely that there will be fewer practitioners in private practice willing to act in circumstances where there is a limit on the amount of judicial costs (expenses) that can be recovered.
128.
of the Civil Legal Aid (Scotland) Regulations 2002. This is discussed further in chapter 4.
129. Preston notes that “if citizens do not have a private stake in the outcome of the proceedings, little incentive exists to make
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Court. Jurisdiction of the court ranges from merits apown costs (even if the legal fees charged were on a less

peals of local councils’ determinations of development

than commercial basis).

planning applications, building control determinations,
land valuation jurisdiction, judicial review and a crim-

Aarhus compliant judicial reviews in the Court of Ses-

inal jurisdiction, but not tort claims. It cannot hear

sion will have cost implications. The current rules on

claims for damages for negligence, nuisance or trespass.

legal aid would appear to be in breach of the Aarhus

Judges preside over certain classes of case, with asses-

Convention, and will have to be reformed to be allowed

sors in other areas, who can seek a ruling on a point of

in purely public interest cases. Where PEOs have been

law from a judge. Judges and assessors may also sit to-

granted, public authorities will bear the cost of the judi-

gether as a multi-member panel.

cial review even where they have successfully defended
their position. The number of judicial reviews brought

Although the NSW model might be an ambitious model

by third parties in Scotland has to date been relative-

for Scotland to consider, it combines judicial review and

ly low,130 but the reality is that even a modest increase

planning appellate functions providing a tribunal that
combines a court operating at both the highest judicial

public purse. Put bluntly, the use of an expensive judicial

level, together with providing swift decision-making in

review mechanism may not be desirable when there is

a range of lower level cases. The combined pressures of

increased access to the courts.

Aarhus and the reform of civil justice, present the ideal
opportunity to consider the NSW model. As has been

The New South Wales Land and Environment Court has

noted:

a jurisdiction combining appeal, judicial review and enforcement functions in relation to nominated environmental and planning laws.131 The Court was given all the
powers the New South Wales Supreme Court previously
enjoyed by way of judicial review. However the court is
not a division of the Supreme Court, but a separate enti-

-

ty on the same level. The purpose seems to have been to
than would have been possible as part of the Supreme

130. See N Collar, ‘Judicial Review of Planning Decisions in Scotland’ (2013), available at http://www.brodies.com/sites/default/

131. The court was established by the Land and Environment Court Act 1979.
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Nuisance & personal injury
-

Carnwath argued that most of environmental law enforcement, including planning and environmental con-

132

trol (a tiny part consists of common law of nuisance)
comprises interpretation by the courts of statutory nui-

An all inclusive court might present an opportunity to

sance obligations. In effect, Carnwath argued that there

avoid the “proliferation of appeal or dispute resolution

was no easy way of extracting out certain legal aspects

133

That com-

of disputes, and a dispute in one area would often in-

bination of functions is considered further below, in the

volve the court considering legal aspects outwith its ju-

context of how the tribunal could be set up.

risdiction. This appears to add weight to an increased
function of a tribunal.136

Closely aligned with the common law judicial review
function are statutory appeals arising under planning

Tromans did not see an argument for inclusion of a per-

statutes and under other statutes, such as the Roads
(Scotland) Act 1984.134 Although the court is exercising

sometimes referred to, ‘toxic torts’. He noted:

a different function when considering statutory appeals
-

from when it is considering its common law judicial review function, generally the existence of a statutory appeal limits the ability of the court to consider a judicial
review. Where the statutory appeal is the only mecha-

-

nism for a challenge there are strong arguments that
third parties should not have any more limited access
than they would under a judicial review application.135

137

132.

-

133. See the Law Society of Scotland’s response to the Regulatory Reform (Scotland) Bill http://www.scottish.parliament.uk/

134. Other examples include the Planning (Scotland) Act 1997 and the Electricity Act 1989.
135. This was considered by the UKSC in Walton v Scottish Ministers 2012 S.L.T. 1211 and insofar as Mr Walton was entitled to
bring the challenge.
136. R Carnwath, ‘Environmental Enforcement: The Need for a Specialist Court’ (1992) JEL 799, at page 803.
137.
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to hear nuisance and personal injury claims may not

Planning appeals and
jurisdiction

sit well with the current Gill proposals. In particular,

For many developers in the UK, planning permission is

Providing an environmental tribunal with jurisdiction

the Scottish Civil Courts Review proposed a personal
injury court with Scotland wide jurisdiction within the

the majority of the public their initial contact with the en-

Sheriff Court, providing for a specialist personal injury

vironmental regulatory system will through the planning

court operating at Sheriff Court level.138 Nuisance and
toxic tort cases might more logically sit within this ju-

consent sought for a large development, and is the part of

risdiction. The Scottish Government has accepted that

environmental law that the public has the most opportuni-

there should be a national personal injury court based

ties to engage in. Community councils and other represent-

at Edinburgh Sheriff Court and the Court Reform (Scot-

ative bodies frequently play a part in the planning system.

land) Bill currently before the Scottish Parliament provides for this.139

Although the question of compliance with Article 6 of
the European Convention of Human Rights was settled

A nuisance and personal injury function may not sit

by Alconbury,140 there is scope for increasing public con-

neatly with the ‘core’ functions of a tribunal mainly
concerned with public law issues. However, it is also

in planning appeals are taken by Ministers themselves.

recognised that whilst personal injury claims arise

The majority of cases determined by the Directorate of

from a variety of situations and circumstances, the

Planning and Environmental Appeals (the DPEA) are

consideration of claims with an environmental back-

determined by Reporters themselves, and are thus not

ground may require some analysis of the public law

political decisions. By shifting the DPEA from its current

background and circumstances to such claims. There

status as an arm’s length part of the Directorate of the

may be an argument for reviewing this jurisdiction,

Built Environment within the Scottish Government, to

bearing in mind there appears to be relatively few

an independent tribunal, the DPEA would be a clearly

claims pursued in Scotland.

independent decision-maker.

138. See Scottish Civil Courts Review paragraphs 153 – 155.
139. See Scottish Government Response to the Report and Recommendations of the Scottish Civil Courts Review, November
2010.
140. Alconbury v [2001] 2 WLR 1389 HL. See M Grant, ‘Human rights and due process in planning’ (2000) Journal of Planning &
Environment Law 1215. However, see advice from COSLA/Improvement Service which considers whether Local Review Bodies
might be susceptible to challenges on human rights grounds (available at http://www.improvementservice.org.uk/library/
download-document/2644-local-review-bodies-high-level-guidance/).
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Grant considered that “appeals from decisions of local
or national regulatory agencies remain within the ad-

awareness of rights.144 However, given the proposals un-

ministrative structure, and there is a line of political

der the Tribunals (Scotland) Bill, the cost of tribunals

141

This includes planning inspectors in

England and Wales (reporters in Scotland). Whilst this

operating with relative low numbers may be manageable given that administrative costs will be shared.

might be true for the small number of cases where Min-

The Scottish Committee on Administrative Justice and

ity of decisions. For cases where it was felt that there

-

should still be ‘political accountability’ and Ministers

cit’

145

regarding the ability of the citizen to challenge

planning decisions. Five policy areas were considered
made for an inquiry into the factual and policy decisions

where there was no right of appeal against the principle

and recommendations made to Ministers, in a similar

that:

vein to the current model with the DPEA. The Tribunal
could be given similar jurisdiction to inquire into a pro-

posal and make recommendations.

The Prings’ report suggests a minimum of 100 cases per
year to allow a tribunal to properly function.142 Howev-

146

er, there are tribunals in Scotland that exist with lower
-

The report recommended that a national tribunal be set

nal has had a relatively low level of referrals, and this

up as part of the Scottish Tribunals Service to hear ap-

has fallen as low as around 40 in some years.143 Whilst

peals from ‘routine’ decisions by planning authorities.

141. M Grant, ‘Environmental Court Project: Final Report’ (DETR, 2000) at page 7.
142. Greening Justice, page 33. Report available at http://www.law.du.edu/documents/ect-study/greening-justice-book.pdf
143.
between 40 to 50 referrals, and in 2012/13 there was just over 40. The highest number of referrals appears to be around 75 in
2011/12.
144. See for example H Genn and A Paterson, ‘Paths to justice Scotland: what people in Scotland think and do about going to law’,
(Hart, 2001), which suggested a lower level of ability or willingness to use formal legal remedies in Scotland.
145. Administrative Justice and Tribunals Council Scottish Committee, ‘Right to Appeal: A review of decisions made by Scottish
public bodies where there is no right of appeal or where the appeal procedure is inaccessible or inappropriate’, (Administrative
Justice & Tribunals Council Scottish Committee, 2012) at paragraph 21.
146.

-

ing decisions, legal aid and planning.
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A further area of some sensitivity is the speed of deci-

statutory function. Depending on how it was done,

sion-making. Many developers, if faced with an increase

this could be an extension from the concept of spe-

in the number of challenges to their projects, would be

cialisation that might be seen as simply a restriction

particularly anxious around the speed that the court

on the judge who can hear a case, rather than a new

was able to settle the challenges. Complaints on delay

court with its own ethos. However, there are grey ar-

may often more on the administrative stages (including

eas between these two models, and the specialisation

consultation) rather than the court or tribunal stage.147

of judges gives opportunities for a certain ethos and

However, relaxed standing rules increase the need for

‘feel’ of a court to be created. The second option is for

speedy disposal of claims:

a separate tribunal to be created, with a number of
options thereafter as to where appeals would lie from
the tribunal.

Using existing courts
-

The most logical candidates for the extension of existing

148

jurisdiction are either the Sheriff Court (or Sheriff Appeal Court) or the Lands Tribunal.

It is submitted that, to provide a solution for the problems with Aarhus compliance in Scotland, any Environ-

Sheriff Court

mental Tribunal would need to include judicial review.

The Sheriff Court already has an established jurisdiction of hearing administrative law appeals in areas such

Structure and place of an
environmental tribunal

as licensing. It also hears certain appeals with an environmental character such as statutory appeals regard-

If a separate environmental court or tribunal was to be

ing decisions of access authorities under Part I of the

set up, a number of issues arise. Firstly consideration

Land Reform (Scotland) Act 2003.149 The Scottish Civil

could be given to providing an existing court or tribu-

Courts Review’s suggestion of a specialist personal in-

nal with an additional specialist function. Using this

jury Sheriff Court with a Scotland-wide jurisdiction is

model, a ‘new’ tribunal could be set up, or an existing

being implemented,150 and a similar structure could be

(or to be created) model would be given an additional

created for environmental and planning appeals.

147. Research was carried out in 2009 by Maastricht University on the comparative speed of administrative decision-making in
1 2010, page 23.
148. Ibid
149. See sections 14 and 28 of the Land (Reform) Scotland Act 2003.
150. See footnotes 83 and 84.
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The jurisdiction would be created by statute, detailing

a Sheriff environmental court creates its own working

-

practices and jurisprudence depends on the caseload of

cialist Sheriff Court rather than in the Court of Session

the court, the ability of a number of judges to specialise

or elsewhere. Rules could include strong case management provisions.

to make its own rules. This model might only be desirable if there was to be clear docketing of these cases

The advantages of this model would be that the cost

within the Sheriff Court, to the extent that effectively
‘new’ appointments of Sheriffs were made to those with
the expertise to deal with such cases (bearing in mind

as to the appointment of Sheriffs to hear cases in the en-

that administrative appeals are a small proportion of

vironmental court. The existing clerking arrangements

the caseload of the Sheriff Court), and the ability to de-

would be utilised, allowing for cost-effective set-up costs.

vote judicial time to them. In practice, there may be dif-

The Sheriffs appointed could still be available for other
Sheriff Court business when not required, allowing for ef-

Sheriff Court from implementation of the Scottish Civil
Courts Review,151 and there appears to be a reluctance

advantage if it were desirable to have a criminal function,

152

although if the third tier District Judge is to be created
then this may not be such a relevant consideration. Ap-

Another option would be the Sheriff Appeal Court. At

peals would be to the new Sheriff Appeal Court if created,

the present time, each Sheriff Principal hears appeals for

or to the Inner House of the Court of Session. Leave to

his/her own Sheriffdom, in addition to having certain ad-

appeal requirements could be considered.

ministrative and management functions. The Sheriff Appeal Court was proposed by the Scottish Civil Courts Re-

It might be argued that this model is a form of judi-

view,153 which noted the increasing burden on the Court

cial specialisation, albeit in a court which has not had

of Session in hearing appeals, and considered it was more
proportionate that such cases were heard at a lower level,

151. See for example Eric McQueen (Chief Executive of the Scottish Courts Service) responding to such fears at http://www.
journalonline.co.uk/News/1012658.aspx#.UkAm4Rz-1DQ.
152.
in the reliance on part-time Sheriffs.
153. See paragraph 79 of the Scottish Civil Courts Review.
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with strict leave provisions to appeal further.154 However

Using the Scottish Land Court?

the Scottish Civil Courts Review did not seem to consider

A more obvious existing court to consider is the Scot-

any jurisdiction for the Sheriff Appeal Court outwith its

tish Land Court. The Scottish Land Court (referred to as

appellate function from the lower court.

‘the Land Court’) has a statutory jurisdiction in various
crofting and agricultural disputes.156 It is closely related

Whilst there may be no immediate consensus or desire

to the Lands Tribunal for Scotland (referred to as ‘the

to move the work of the DPEA to a specialist court, it

Lands Tribunal’), which has jurisdiction in various areas

might be wise to consider that as a possibility. Although

of property law and title conditions. The Land Court and

practice of planning inquiries into the Sheriff Court,

of the Lands Tribunal is the Chair of the Land Court.

should be borne in mind that the Sheriff Court already

The Scottish Land Court already has existing adminis-

deals with a wide range of appeals, including some ap-

trative law functions of an environmental nature. Under

peals with an environmental character. These are “basi-

section 34 of the Nature Conservation (Scotland) Act

cally administrative appeals, which deal with the mer-

2004, it hears certain appeals in relation to land man-

its of the matter, and these forums are empowered to

agement orders made in respect of Sites of Special Sci-

substitute their decision for that of the original decision
155

As such, there may be the ability within the

by the Scottish Ministers regarding nitrate vulnerable

Sheriff Court, through a specialist division to create ap-

zones, regarding orders against landowners to under-

propriate and cost effective procedures.

take certain action plans and remedial action.157 It also

154. See page 21, paragraph 33 of the Scottish Civil Courts Review which noted around a third of civil appeals to the Inner House
came from the Sheriff Court, with few raising points of law or complexity that required to be considered by the Inner House. The
Gill Review proposed the Sheriff Appeal Court should deal with civil appeals from the Sheriff Court and the (new) district judge,
but that it would also have a criminal jurisdiction to deal with appeals.
155. Law Society of Scotland’s response to the Regulatory Reform (Scotland) Bill.
156. The Lands Tribunal’s main jurisdiction arises out of the Lands Tribunal Act 1949. It has jurisdiction under matters arising
from the Title Conditions (Scotland) Act 2003, the Housing (Scotland) Act 1987, and various appeals regarding compensation to
property under statutes include the Land Compensation (Scotland) Act 1963, the Land Compensation (Scotland) Act 1973, the
Coal Mining (Subsidence) Act 1957, together with valuation and rating disputes and registration of titles.
157.
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has an appellate function for decisions made by Minis-

Lands Tribunal currently do. Again this would allow for

ters in relation to agricultural subsidies. Additionally,

the sensible allocation of judicial resources depending on

the Land Court is the Scottish Government’s preferred

demand, and allow functions to be increased over time.

route for appeals under the Regulatory Reform (Scotland) Act 2014.158

A new tribunal
There are strong arguments for a wholesale creation of a

Both courts appear to recognise a value to alternative

new tribunal. In March 2012, the Scottish Ministers con-

dispute resolution methods. The Land Court has non-

sulted on their proposals for a new tribunal structure in

legal members who often sit alone to determine disputes,

Scotland and two years later the Tribunals (Scotland)

noted on the Land Court’s website where it states that,

Bill received Royal Assent. 161

“they may be regarded, in a sense, as highly skilled
159

-

The Lands Tribunal can act as an arbiter

ibility with changing caseloads and new jurisdictions. It

in disputes. It has an existing model of using non-legal

also introduces an Upper Tribunal to hear appeals, in

expertise to determine cases, and might be better suited

which all of the Senators of the Court of Session, serving

to have a range of different skilled non-legal judges to

Sheriffs and Sheriff Principals would sit (although it is

hear cases – including Reporters in the DPEA – with a

not envisaged that all serving judges would routinely
or usually sit in the Upper Tribunal). Appointments of

may present an alternative cost effective way of hearing

tribunal members would be on the basis of recommen-

statutory appeals in environmental cases.160

dation from the Judicial Appointments Board, suggesting that “in this respect, tribunals will be no different

The Land Court’s jurisdiction could be extended, or alternatively a new tribunal set up to work alongside the

for Scotland would have a role in supervising arrange-

Land Court, in a similar way that the Land Court and the

ments.162 The Judicial Appointments Board for Scotland

158. http://www.scotland.gov.uk/Publications/2014/07/6322/7
159. See http://www.scottish-land-court.org.uk/about.html
160. In this respect it is noted that one of the recommendations of the Macrory Report was to transfer contaminated land remediation notice appeals to the Lands Tribunal (p 6). The report divided the appeals into 2 categories: (1) appeals against the
refusal of a licence/permit (or against conditions imposed in a licence/permit) required under environmental legislation and (2)
appeals against some form of notice served under environmental legislation requiring remedial action or the cessation of activities (p 10), described as ‘regulatory appeals’ in part to distinguish them from judicial review applications.
161. Scottish Government, ‘Consultation on the Proposed Merging of the Scottish Tribunals Service and the Scottish Court Service’, (Scottish Government, 27th June 2013), and Tribunal (Scotland) Bill introduced to the Scottish Parliament on 8th May 2013
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/62938.aspx.
162. Scottish Government, ‘Consultation on the Proposed Merging of the Scottish Tribunals Service and the Scottish Court Service’ (Scottish Government, 27th June 2013), at page 21.
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currently has no remit for tribunal appointments.163 Reserved tribunals have their appointments made by the

distinctive and specialist operations of different tribu164

Judicial independence and lead-

Judicial Appointments Commission giving a high degree

ership would be provided by the Lord President as

of independence and transparency, although there can

the head of the tribunal service, and the creation of a

be complaints about the length of time appointments

President of Scottish Tribunals. The Scottish Tribunals

take. By contrast, appointments for Scottish tribunals

Service is to provide all administrative support. The ad-

have tended in the past to be made by an ad hoc inter-

visory function on rules for tribunals will fall under the

view panel, which can comprise of civil servants, and

jurisdiction of the Scottish Civil Justice Council (set up

a member to represent the Public Appointments Com-

to replace the Sheriff Court Rules Council and the Court

missioner. The appointment of a President of Scottish

of Session Rules Council).

Tribunals is likely to strengthen independence in tribunal appointments.

The consultation paper and resulting Act clearly shows
the Scottish Ministers’ commitment to tribunals as an

The consultation document proposed that ‘internal’

integral part of the judicial landscape, and as part of the

arrangements were made as to the ability of a tribunal judge from one chamber to sit in a different tribu-

Courts Review. Whilst the distinction of roles between

nal chamber (referred to as ‘cross-ticketing’). Chamber

courts and tribunals can blur (and might do when con-

Presidents and Deputy Chamber Presidents would be

sidering the role of a new District Court judge), the con-

appointed to “add a further layer of protection to the

sultation document makes it clear that it is expected

163. The Administrative Justice and Tribunals Council recommended that the Judicial Appointments Board for Scotland should
appoint tribunal members, noting that, “All appointments to tribunals in Scotland should be judicial appointments, made on
merit and in accordance with procedures that are independent, open and transparent. The Judicial Appointments Board Scotland (JABS), with amendment to its current statutory functions, would be an appropriate body to undertake the recruitment of
tribunal members. If JABS does not undertake the recruitment itself, the appointment procedures used must, at the very least, be
approved by JABS. All tribunal members should be appointed by Scottish Ministers on the recommendation of the recruitment
body and using appropriate procedures. Although unlikely to impact directly on tribunal users, a move to judicial appointments

Administrative Justice and Tribunals Council Scottish Committee, 2011), paragraph 4.13.
164. Scottish Government, ‘Consultation on the Proposed Merging of the Scottish Tribunals Service and the Scottish Court Service’, (Scottish Government, 27th June 2013), p18, paragraph 4.8.
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However, a tribunal should be ideally placed to deal with
have an inquisitorial role, which would be designed to

such functions – the consultation paper notes the need

cope with an unrepresented party as a normal part of
its functions.

relationships and functions between courts and tribunals, or as to further developments on tribunals.167 It

If the proposals outlined in the consultation paper are
implemented, it will lessen any concerns regarding the

with the requirements of the cases before it.

volume of cases that an environmental tribunal might
have, in respect that existing tribunal judges could be
‘ticketed’ to deal with environmental appeals alongside

appointments system and administration of English,

other judicial functions.165 The Lands Tribunal for Scot-

Welsh and reserved tribunals operating in Scotland by

166

the Tribunals, Courts and Enforcement Act 2007. The
2007 Act created a new structure for English, Welsh and

There was no discussion as to the position of planning

reserved tribunals, and enables certain judicial review

appeals and the DPEA in the consultation paper. Inclu-

cases to be transferred from the Court of Session to an

sion of the functions of the DPEA would have implica-

Upper Tier chamber of the Tribunals Service. Cases can

tions for the large volume of work before the tribunal.

be transferred at the discretion of the court. However,

165. The other tribunals listed in the consultation paper are Mental Health Tribunal for Scotland, Private Rented Housing Panel;
Additional Support Needs Tribunal for Scotland and Scottish Charities Appeal Panel (although the Scottish Charities Appeals
Panel is proposed to be abolished by the Scottish Government; the consultation paper suggests it would not be a separate
chamber in its own right). Other tribunals considered by the consultation paper included the Parole Board for Scotland, the
tribunals (such as NHS charges). The Bill proposes the Additional Support Needs Tribunal, a Scottish Charity Appeals Panel, The
Crofting Commission, An Education Appeal Committee, In relation to certain Housing and other Acts— (a) a private rented housing committee, (b) a homeowner housing committee, the Lands Tribunal for Scotland, the Mental Health Tribunal for Scotland
and in relation to the National Health Service— (a) the NHS National Appeal Panel, (b) the NHS Tribunal, A Parking Adjudicator,

166. The Lands Tribunal has opposed its inclusion within the First Tier Tribunal, and its opposition has been supported by the
Lord President; the Justice Committee report urge the Scottish Ministers to review its position; Scottish Parliament Justice Committee Stage 1 Report on the Tribunals (Scotland) Bill published 14th October 2013. However, the Lands Tribunal is one of the
Tribunals listed in Part 1 of Schedule 1 to the Tribunals (Scotland) Act 2014 as forming part of the Tribunals system.
167. Scottish Government, ‘Consultation on the Proposed Merging of the Scottish Tribunals Service and the Scottish Court Service’, (Scottish Government, 27th June 2013), paragraph 5.15.
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under section 20(1) of the 2007 Act, a case must be

the discretion the Court of Session had previously en-

transferred if it covers certain reserved areas, to be

joyed in deciding whether it should hear an appeal.171

168

Concern has been expressed about the implications of
these changes for administrative law in Scotland.172

The 2007 Act also limits the situations in which an appeal can be taken from Upper Tier tribunals to the Court

Whilst none of these changes would directly affect a

of Appeal in England and Wales. The 2007 Act is silent

devolved tribunal, as has been noted, the relationship

in relation to the Court of Session.169 However, the same

between devolved and reserved tribunals remains un-

restrictions to the Court of Session’s discretion to hear

clear.173 It is important to recognise that through time,

an appeal have since been introduced by an Act of Sed-

the Upper Tier may become the principal court for ad-

erunt170 which amends Court of Session rules to limit

ministrative appeals to be resolved.174

168. The Act of Sederunt (Rules of the Court of Session Amendment) (Transfer of Functions of the Asylum and Immigration
Tribunal Order 2010) 2010 makes amendments to the rules of the Court of Session, transferring functions to the Upper Tribunal
established under the Tribunals, Courts and Enforcement Act 2007
169. The issue was considered by the UKSC in Eba (Respondent) v Advocate General for Scotland (Appellant) (Scotland) 2011
UKSC 29, where the UKSC (hearing the case with a similar English case) rejected the notion that judicial review in Scotland is
without limit and should not be circumscribed; the UKSC considered that the correct test as to the availability for judicial review

facts and circumstances. The second would include circumstances where it was clear that the decision was perverse or plainly

170. Act of Sederunt (Rules of the Court of Session No.5) (Miscellaneous) 2008 (SSI 2008/349).
171. Permission must be sought for an appeal against a decision of the Upper Tribunal, which will only be granted if the proposed appeal raises an important point of principle or practice, or if there is some other compelling reason for the court to hear
an appeal; see Act of Sederunt (Rules of the Court of Session No.5) (Miscellaneous) 2008 (SSI 2008/349)
172. J. Mitchell, ’Proposal to remove judicial review from Scottish courts’ (2008), available at: http://www.jonathanmitchell.
info/2008/10/29/proposal-to-remove-judicial-review-from-scottish-court/ See also Lord Clyde, ’Public service – edited version
of Lord Clyde’s address to the Murray Stable conference on public law in Scotland’ (2008) Journal of the Law Society of Scotland.
Available at: http://www.journalonline.co.uk/Magazine/53-12/1005983.aspx. These issues were considered by the Supreme
Court in the Scottish case of Eba and the English case of Cart.
173. See Faculty of Advocates consultation response at http://www.advocates.org.uk/downloads/news/responses/foaresponsenewtribunalsystem.pdf.
174. These reforms were proposed by Leggatt, who favoured that the tribunals be split into themed divisions, with a clear route
of appeal to an Upper tier tribunal and then to the Court of Appeal or Court of Session, although it would be possible for complex
London: Department for Constitutional Affairs. Available at: http://www.tribunals-review.org.uk/leggatthtm/leg-00.htm.
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Conclusion

overall strategy in mind. It is not clear why the jurisdic-

At present, the hearing of administrative appeals and

tions have necessarily been assigned to each body. The

planning and environmental matters is separated
over a number of courts and tribunals in Scotland. The

Scottish tribunals structure gives the opportunity for a

Sheriff Court has jurisdiction as diverse as appeals in

low cost, inquisitorial system to deal with the types of

relation to the Coal Mining Subsidence Act 1991, ac-

administrative appeals against notices or decisions of

cess to land under the Land Reform (Scotland) Act

public bodies listed above.

2003, the Animal Health Act 1981 and the Animal
Health and Welfare (Scotland) Act 2006, appeals on

-

abatement notices in respect of statutory nuisance

bunal should have a jurisdiction to deal with judicial

claims, appeals in respect of contaminated land, and

review and statutory appeals functions, and functions

private water supplies and certain appeals under the

currently dealt with by the DPEA. It is submitted that

Pollution Prevention and Control (Scotland) Regula-

if an accessible and cost effective model of challeng-

tions 2000.175 The Scottish Land Court has jurisdiction

ing public bodies’ decisions is to be found, such a ju-

in environmental matters on nature conservation, no-

risdiction would need to be an integrated part of the

tices concerning nitrate vulnerable zones and agricul-

tribunal’s functions, with arrangements for members

tural subsidies. The Department of Planning and En-

with appropriate planning expertise to be appointed

vironmental Appeals has jurisdiction in a wide range

for DPEA functions. It would be expected that the le-

of planning appeals, including reviews of minerals
permissions, hazardous substances consents and

to deal with the judicial review functions, which could

some environmental appeals (these appeals go to the

provide for a swifter outcome and a lowering of the

Scottish Ministers but are dealt with by the DPEA) in

costs involved. Appeals from such decisions – and ap-

a range of issues, including pollution prevention and

peals generally – could be made to an Upper Tribunal,

control and water supplies.

and perhaps most appropriately to the Senators within
the Upper Tribunal with an interest and expertise in

The expansion of the various jurisdictions appears to

such areas. For that reason, a ticketing system might be

have been done on a case-by-case basis, and without an

considered appropriate for an Upper Tribunal.

175. The Contaminated Land (Scotland) Regulations 2000 brought into effect Part II of the Environmental Protection Act 1990
and provides a right of appeal to the Sheriff Court by way of summary application where the notice has been served where there
2006 which gives a right of appeal from decisions of a local authority regarding the supplies or the management or control of
such supplies.
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review function which primarily considers the narrow
basis on which an Environmental Tribunal would oper-

legality of the procedure, towards a more holistic mer-

ate, particular in its DPEA functions. The DPEA already

its based approach of the underpinning principles of

considers the ‘merits’ of a proposal. It is not bound by

environmental law. Whilst this would have implications

the narrower considerations of a judicial review type

which would need to be carefully considered, and may,

function. Arguably this function gives the opportunity

for example, require an Environmental Court or Tribu-

for checks and balances of the environmental implica-

nal to have a mix of legal and other members, the Scot-

tions of a decision to be debated. The inclusion of the

tish Government may wish to consider the Aarhus Com-

jurisdiction of the DPEA with an Environmental Tribu-

pliance Committee’s comments in the Port of Tyne case

nal gives a real opportunity to consider if the role of the

and make changes which offer a method of considering

courts should move away from the narrower judicial

the substantive legality of a decision.
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Chapter 4:
Adapting the current system
(particularly regarding Counsel’s fees if cases remain in
-

the Court of Session) and through the costs incurred by
public bodies in defending such claims. Where a protective expenses order is granted to a petitioner, a public

-

body will recover little, if any, of the costs of defending
such claims. Whilst that might also be the case in a tribunal setting, the cost to a public body in litigating in the

176

Court of Session will be higher than elsewhere. There
are also likely to be increased costs to the public purse
assuming that legal aid will be granted for public inter-

In the absence of agreement as to a wide jurisdiction

est environmental issues. This last chapter considers

being provided to an environmental tribunal in Scotwould be required to achieve Aarhus implementation.
to adapt current Scottish practice for resolving environmental disputes.

Arguments against a
specialised court

Although cost is likely to be a major consideration in the

There are many arguments against a specialist environ-

creation of an environmental court (or the increase in

mental court.177 It can be argued that the creation of a

jurisdiction to an existing court or tribunal), the chang-

separate court or tribunal could be detrimental to the

es required to comply with the Aarhus Convention will

status of environmental law. If environmental law is-

involve costs somewhere within the system. These costs

sues are removed from mainstream courts, they can be

include increased court time, through grants of legal aid

perceived to be of secondary importance. The research

176. Scottish Executive Environment Group, ’Strengthening and Streamlining The Way Forward for the Enforcement of Environmental Law in Scotland’ (Scottish Executive, 2006), at page 41.
177. G Pring and C Pring, Greening Justice: Creating and Improving Environmental Courts and Tribunals (The Access Initiative,
2009) give a number of reasons including that environmental law is not unique in its complexity and the arguments for an
environmental law equally apply in other areas, marginalisation and fragmentation of environmental law, that a better way is to
allow for informal direction of cases to a judge experienced or interested in a particular area of law, cost and uncertainty as to
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ence in some jurisdictions.178

gage in, referring to an informal assignment process.180
An informal system of assigning cases to judges who

Particularly in a smaller jurisdiction such as Scotland,

have shown particular interest or expertise would be

the demand for a tribunal is likely to be an issue. There

a straight-forward matter of judicial management. Ar-

would be a legitimate fear that even if the caseload met

guably a formal branch within a general court system,

the Prings’ calculations on the minimum volume of cas-

with or without specialist rules can be a better use of

es,179

-

resources. The time and resources required to set up an

portunity for a court or tribunal to build its own exper-

environmental tribunal may be better spent on reforming existing procedures, raising awareness of rights and

also mean that the tribunal would not have the chance

training the judiciary.

important in resolving wider access to justice issues.

McAuslan raises fears of that a tribunal model will encourage the “confrontationist mode of environmental

It may be that expertise can be built up within the ju-

decision-making which will inevitably occur if we go
181

diciary in an existing generalist court, even without

However, this could be less-

a specialist ‘branch’. The Prings note research with-

ened by consideration of ADR within an active case

in US Court of Appeals judges, whereby there can be

management system.182

178. Ibid at p17, although arguably much will depend on the structure and set up of a court or tribunal and the resources available to it. See for example the praise given to the Land Court of Scotland by the Gill Review at paragraph 219, “The reputation of
the Court has grown under a succession of distinguished Chairmen in the last 40 years. The modern extensions of its jurisdiction

179. The Pring research considered that around 100 cases a year are required to justify a ‘stand alone’ tribunal or court. See ibid
at p33.
180. See Greening Justice: Creating and Improving Environmental Courts and Tribunals, p23.
181. McAuslan ‘The Role of Courts and other Judicial Type Bodies in Environmental Management’ Journal of Environmental Law

182. To encourage the use of ADR, consideration should be given to the costs; G and C Pring report that, “the Netherlands ECT

a satisfactory agreement. Evaluation indicated that parties were unwilling to pay for mediation plus litigation if mediation was
referred to private mediators in the community, who may charge up to $1,500 a day, with parties splitting the costs, which many
in Poverty’ (2008), at p16. Available at http://www.law.du.edu/documents/ect-study/intro-paper.pdf (accessed 05/10/13).
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Perhaps the most fundamental argument against the

-

setting up of a separate tribunal is the issue of wheth-

-

er there is conclusive evidence that an environmental
court or tribunal gives improved decision-making on
-

the substantive issues. As the Prings note:

184

-

In a 2006 discussion paper on the enforcement of environmental law in Scotland, the Scottish Government
considered that:

-

-

183

185

The Prings also point to a number of arguments against

However, it cannot be assumed that this analysis an-

environmental tribunals, noting:

swers the arguments on a tribunal for with civil jurisdiction. ‘Streamlining and Strengthening’ was largely
-

concerned with criminal issues. It noted that:

183. Greening Justice: Creating and Improving Environmental Courts and Tribunals, p89. However, an alternative measure of the
success of an environmental court or tribunal is set out by NSW Land and Environment Court Chief Judge Brian Preston, relating

184.
of Human Rights and the Environment; Pring, George; Pring, Catherine
185. Scottish Executive Environment Group, ‘Strengthening and Streamlining: The Way Forward for the Enforcement of Environmental Law in Scotland’ (Scottish Executive Environment Group, 2006), at page 41.
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around costs (in various fora), but there are also potential problems in relation to access to the court aligned
186

with the forthcoming reform of the civil courts. There
may also be an issue as to whether the scope of judicial

Tromans reminds us that arguments for environmental courts should not be overstated. Arguments as to

Each of these issues will be examined.

the rationalisation or development of the law should

role of a tribunal in this area may be overstated, it be-

Costs – Protective Expenses
Orders

ing more appropriate to look to the Law Commission

The new rules on Protective Expenses Orders are insuf-

be considered with caution, and expectations of the

for reform of law.187
implementation of the rules has yet to take effect, and
Given the absence of a third party right of appeal to the

it is hoped that the rules will provide a straightforward

Department of Planning and Environmental Appeals

mechanism to obtain costs protection at an early stage.

(‘DPEA’), judicial reviews or statutory appeals by com-

However, at best the rules only cover a narrow section of

munity groups and NGOs – those parties most likely to

environmental cases under the Public Participation Di-

rely on Aarhus in seeking access to justice – will still

rective. There is therefore an urgent need to widen the

require to raise their cases in the Court of Session. Liti-

scope of the rules to cover all environmental cases. The

gation in the Court of Session is likely to remain an area

Inner House considered an appeal against the refusal of
a protective expenses order in a case concerning a res-

to a specialist court, recommendations for lowering the

188

cost of litigation in the Court of Session are considered

In rejecting the appeal, the Inner House relied on the

in chapter four.

discretion that was given to the court under the Corner
House criteria. The court noted that:

The current response
If no specialist court or tribunal is to be created, then
changes are required to make the Scottish system Aarhus compliant. The current problem is centred mainly

186. Ibid.
187. Stephen Tromans, ‘Environment Court Project: Final Report’ (2001) 13 JEL 423, p424 – 425, reviewing the Grant report.
188. The Newton Mearns Residents Flood Prevent Group for Cheviot Drive v East Renfrewshire Council and the Stewart Milne
Group [2013] CSIH 70.
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in the Sheriff Court (e.g. a nuisance action), bearing in
189

mind that Article 9 (4) of Aarhus provides safeguards
for breaches of national environmental law.190

The court does not appear to have made reference to
the UK’s obligations under the Aarhus Convention, and

Costs – court fees

its discretion in refusing the application for a cap does

In 2012, the Scottish Government consulted over pro-

not appear to have been aimed at promoting wide ac-

posed changes to court fees.191 As was noted by the Fac-

cess to justice.

ulty of Advocates, the proposed increase could give rise
to a breach of Article 6 of the European Convention of

To comply with the Aarhus Convention, the current

Human Rights if the ability to go to court was imped-

Court of Session rules would require to be amended to

ed.192 The proposed fees would mean that a hearing

provide for the availability of such an order in all envi-

in the Inner House might be around £2,000 per day in

ronmental cases, including statutory appeals and nui-

court fees. Whilst the Scottish Government decided to

sance actions raised in the Court of Session. The cross-

introduce the increases over a three-year period, un-

cap should be removed and the rule should provide for

less a litigant is in receipt of legal aid or has a very low

one-way cost shifting. The limits should be carefully

income,193

considered; it does not appear that any detailed re-

burden and will place a further barrier to achieving Aar-

search has been carried out to justify the limits as ob-

hus compliance.

jectively reasonable or affordable.
An exemption from paying court fees should be automatSimilarly no provision has been made to date for the

ically granted in all Aarhus cases, which could perhaps

various environmental issues that could be litigated

be triggered by the grant of a protective expenses order.

189. Ibid, para 24.
190.
that the Aarhus Convention is a UN regional treaty and not one originating from the European Union. In that context, the meaning of national environmental law is clear.
191. Scottish Government, ‘Review of Fees Charged by the Court of Session, Accountant of Court, Sheriff & Justice of the Peace

192. At paragraph 3.6 of the Faculty of Advocates response to the Scottish Government consultation.
193.
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Costs – legal aid
The legal aid system needs to be reformed in three re-

groups, with contributions shared.197 These might be

spects in Scotland. Firstly, it needs to be altered so as to
include the ability to obtain legal aid for public interest

-

matters. At the present time the ability to obtain legal

munity, and to allow for all those who should be con-

aid for a public interest matter is regulated by Regu-

sidered as clients to be involved in the running of the

lation 15 of the Civil Legal Aid (Scotland) Regulations

case. It may also be valuable where the Scottish Legal

2002, which would appear to mean that many environ-

-

mental cases – including those with a private interest

tential for a community group to raise funds to contrib-

– are ineligible for legal aid.194 Regulation 15 requires to

ute to the cost.198

be repealed, at least insofar as environmental cases are
concerned, in order to comply with the provisions of the
Aarhus Convention.195

Until the UK Supreme Court’s decision in
, in public law cases a petitioner had to show

In addition, it might be desirable (and more cost effec-

both title and interest.199 Title meant:

tive) for legal aid to be given to community groups, rather than individuals within community groups. In the
Netherlands, NGOs have access to legal advice through
-

government-funded programmes.196 In England and
Wales there are provisions that effectively allow for the

200

194. See F McCartney, ‘Public interest and legal aid’ (2010) 32 Scots Law Times 201.
195. In its analysis to its consultation on increasing court fees to a full cost recovery basis, the Scottish Government noted that
although “Concern was also raised about the availability of legal aid for environmental cases. Whilst it is possible for individuals
to apply for legal aid in such cases, it is also important that there is a careful balancing of the overall cost to the public purse in
funding public interest cases that could be funded in other ways. The Scottish Government has no current plans to amend legal

196. C Backes on Chapter on the Netherlands, in ‘Access to Justice in Environmental Matters in the EU’ edited by Jonas Ebbesson,
at p391
197. For legal aid for nuisance claims, the relevant regulations are The Civil Legal Aid (Prescribed Types of Pollution of the Environment) Regulations 2012; for environmental judicial reviews a community contribution is usually expected to the cost of the
action
198.
be the most cost effective method of dealing with matters.
199. AXA General Insurance Limited and others v Lord Advocate & others [2011] UKSC 46.
200. Lord Dunedin in Nicol (D&J) v Trustees of the Harbour of Dundee 1915 SC (HL) 7.
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To show interest a party had to have “a material or suf201

litigants in judicial review proceedings.206 The Civil

A pecuniary stake in the outcome of

a case assisted in establishing interest.202 Generally, title

test of title and interest, quoting Lord Hope:

was shown if the tests for interest are met.203 However,
quently unresolved until the full hearing of the petition;
often the merits of the petition were used to resolve the
-

question of whether title and interest exists.
207

St Clair and Davidson noted that, “it has been generally considered that Scots law adopts the narrow ap204

In its 2011

decision, the UK Supreme Court consid-

That narrow approach was taken in Rape

ered the law on title and interest had, for too long, been

Crisis Centre where Lord Clarke held that it was “a fal-

focused on private rights rather than public wrongs.208

lacy to suppose that because of the public interest in

Lord Hope noted:

ministers acting lawfully and fairly that public interest
by itself confers on every member of the public a right
205

-

In practice it

201. Air 2000 v Secretary of State for Transport (No 2) 1990 SLT 335.
202. J St Clair and N Davidson, Judicial Review in Scotland (Green and Son, 1986), page 65 quoting Lord Justice-Clerk in Strang
v Steuart (1864) 2 M. 1015 at 1029. Such thoughts were repeated in Doherty v Norwich Union Fire Insurance Limited 1974 SC
213, as per Lord Robertson at 220.
203. Although exceptions are found; see Clyde and Edwards, op cit 93, at paragraph 10.19.
204. St Clair and Davidson op cit 93 at paragraph 5.06.
205. Rape Crisis Centre v Secretary of State for the Home Department 2001 SLT 389, at p394.
206. Forbes v Aberdeenshire Council & Anr [2010] CSOH 01 which was approved by the Inner House in AXA v Lord Advocate
2011 SLT 439; Skye Windfarm Action Group Ltd v Highland Council [2008] CSOH 19. The Respondents took issue with title
and interest in the written pleadings but did not argue it on the day. The challenge was to certain matters in the EIA and was
ultimately unsuccessful. However, title and interest was kept ‘hanging over’ the group and the Council reserved the right to raise
it again at a later stage; see also William Smith vs the Scottish Ministers; the City of Glasgow Council; Scottish Enterprise; Peel
Holdings plc; and Clydeport Operators Limited http://www.scotcourts.gov.uk/opinions/XA119.html where the Respondents
indicated they intended to argue against title and interest to sue.
207. Lord Hope of Craighead, ‘Mike Tyson Comes to Glasgow – A Question of Standing’ (2001) Public Law 294, quoted at para-

208. AXA General Insurance Limited and others v Lord Advocate & others [2011] UKSC 46.
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-

212
209

The court also noted at paragraph 37:
The Supreme Court’s decision in

came only days

after the decision by Lord Brailsford in the Outer House
in

,210 where a birdwatch-

er was prevented from challenging the designation
of a site within the National Planning Framework for
Scotland on the basis that he did not have interest.211
However, even following

, the issue did not appear

to be closed. The Inner House seemed to cast doubt as

-

to whether the chair of a community opposition group

-

could present a statutory challenge to a by-pass under
the Roads (Scotland) Act 1984. The Inner House noted:

209. AXA General Insurance Limited and others v Lord Advocate & others [2011] UKSC 46, at paragraph 62.
210. [2011] CSOH 163.
211. In noting that the Petitioner had title, Lord Brailsford accepted “Putting the matter at its highest for the petitioner, he may,
as an individual, be regarded as having a title to sue in order to “prevent a breach by a public body of a duty owed by that public
one of a ‘real and practical interest to protect (following the Inner House’s decision in AXA). Lord Brailsford considered, “He does
to the site and is not therefore a neighbour. His use of the site is limited, intermittent and non-essential. The type of usage he
exercises over the site could in fact be exercised over any area of land to which the public has access at any location in Scotland.
He does not sue as a member or representative of a group or organisation with title or interest. If an interest of this sort were
ground for recreational purposes would have a title and interest to challenge a public law decision which affected that ground.
that it is either desirable or, perhaps more pertinently, necessary for the discharge of public bodies to be subject to challenges by

212. Walton v Scottish Ministers [2012] CSIH 19 at paragraph 37.
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question whether a narrow statutory appeal could encompass wider environmental challenges.

-

However, in line with English procedure, and as noted in
the discussion within the Scottish Civil Courts Review,
it might be that the courts should adopt a practice in
considering standing where:

214

The Court of Session noted the Supreme Court’s decision in

, but did not consider that

sive in Mr Walton’s favour. It thought that

was conclu-

-

may not

cient interest was regarded as a low one in England and
Wales.

to the supervisory jurisdiction within judicial review.
In any event, the Inner House concluded if they had

There is an extensive discussion on the role of public

accepted Mr Walton’s arguments as to the lawfulness

interest litigation within the chapter on judicial review

of the orders, it would still be inappropriate to quash

within the Scottish Civil Courts Review.215 Whilst it rec-

the orders. They considered the interests of the wider

ommended a number of factors are taken into account

public not represented in court, and in that vein, gave
weight to the fact that the challenge only came from

petitioner had a material interest, it is submitted that

one person.213 The Inner House’s judgment appeared to

what this was driving at was not the exclusion of public

213. “It would have been quite inappropriate, in our view, that the project, whose genesis came about some 30 years ago, and
about which there has been a huge amount of public discussion and debate, should now be stopped from proceeding by an
individual in the position of this reclaimer. As senior counsel for the respondents pointed out while there have been, in the past,
scheme and orders quashed. The interests of those members of the public who are in favour of the project, and have been waitMinisters [2012] CSIH 19, at paragraph 40
214. E Legere ‘Locus Standi and the Public Interest: A Hotchpotch of Legal Principles’ (2005) 10(2) Judicial Review 128, as quot-

215. The chapter is headed ‘Judicial Review and Public Interest Litigation’.
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-

interest litigation, but rather the exclusion of sterile debates. Even so, the Scottish courts have allowed ques-

-

tions of an academic nature to be resolved where there
is a wider general importance to the issue.216

-

Ultimately, the UK Supreme Court determined that Mr
Walton was a ‘person aggrieved’ for the purposes of the
legislation. It noted that although the Inner House’s re, weight was likely

-

to be placed on them.217 Lord Hope considered that the

-

marks on standing were strictly

Inner House had taken too narrow a view, noting that:
-

218

220

The Inner House more recently determined the petition
of McGinty v Scottish Ministers where standing had also
been challenged, and lost, in the Outer House.219 The In-

Where does this leave the Court of Session for envi-

ner House allowed his appeal on that point, noting:

ronmental third party challenges? The Courts Reform

216. See for example British Medical Association v. Greater Glasgow Health Board 1989 SC (HL) 65 per Lord Jauncey at 94, Smith
v. Scott 2007 SC 345, Beggs v. Scottish Ministers [2007] 1 WLR 455, Davidson v. Scottish Ministers 2006 SC (HL) 42, Napier v.
Scottish Ministers 2005 SC 307, IH and Martin v N (A Child) 2004 SC 358.
217. See Lord Reed’s remarks at paragraph 82, which noted the potential impact of the remarks for both statutory appeals and
common law judicial review matters.
218. See Lord Hope at paragraph 152.
219. McGinty v Scottish Ministers [2013] CSIH 78.
220. At paragraph 48.
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ing test for judicial review, which appears to have

Leave to raise the petition and
time limits

been generally welcomed by commentators.221 The

At present in Scotland there is neither a formal leave re-

UK Supreme Court has made it clear that the test for

quirement, nor is there a time limit in which petitions

-

must be raised. Rather, a petition when lodged is subnot require the involvement of a personal or property

ject to First Orders; that is a decision as to whether an

right. There may be a need for a review of any other

interlocutor should be issued authorising the service of

statutory tests to ensure that third parties wishing to

the petition. Often First Orders are granted without a

challenge environmental decisions are able to do so,

hearing. There has been some debate as to the circum-

whether in the Sheriff Court or the Court of Session.

stances in which First Orders can be refused.223

Whilst the standing point does not seem to have been
taken in more recent challenges considered by the

Similarly, there is no formal timelimit for judicial re-

courts, the courts will have to take into account the

view petitions, but a delayed petition can be subject to

provisions of Aarhus to allow wide access to justice in

a plea of mora, taciturnity and acquiescence.224 How-

222

ever, both a time limit for judicial review and a leave

221. In evidence to the Justice Committee on 1st April 2014, Jonathan Mitchell QC noted “There is a continuing undercurrent of
culture, not a legal problem. It is healthy that the Parliament should give what is in effect a rubber stamp of approval for the law
and is perfectly clear, there seems to be a certain degree of uncomfortableness on the part of those who operate it, both in the
“Widening up the matter in the bill might deprive the courts of any gatekeeper role in relation to the question of standing. We are

222. See for example Sustainable Shetland v Scottish Ministers [2013] CSOH 158, where standing does not appear to have been
in issue.
223. See Inner House’s decision in EY v Secretary of State for the Home Department 2011 S.C. 388 where at paragraph 16 the
court said: “as to what the correct test is, we agree with the submission of counsel for the respondent that the hurdle to be
crossed is a low one. While a residual power is given to the judge, hearing such a motion, to refuse it, such a power must be exercised, in our opinion, only in what can be regarded as exceptional circumstances. These would include a petition that betrayed
a clear lack of jurisdiction or incompetency that could not be explained away to any extent by the applicant’s representative at

224. See Sommerville v Scottish Ministers 2007 SC 140 at paragraph 94 onwards for a discussion on the meaning of each part of
the plea.
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stage are to be introduced by way of the Courts Reform

the Scottish Civil Courts Review would be challenging

(Scotland) Bill.

for many petitioners, particularly under a twelve week
deadline (or less) to raise the petition. Emergency legal

The Scottish Civil Courts Review recommended that

aid procedures will need to be altered to recognise such

First Orders should be reformed to an adversarial

changes. Case management is welcomed, so long as

hearing as to whether leave should be granted.225 Fur-

there are procedures in place to allow for the required

ther, the Review recommended a 12 week time limit.226

resources for petitioners early in the case where the

Whilst the Scottish Government has accepted those

case is being funded by legal aid.

recommendations,227 it is important that a leave stage
deals with matters in a proportionate way, bearing in

The introduction of a three-month time limit for the

mind that the courts will wish to discourage satellite lit-

raising of petitions by way of the Courts Reform (Scot-

igation.228 It is also worth noting that research suggests

land) Bill means more petitions for judicial review will

the permission stage in England and Wales may not be

have to be raised under emergency legal aid provisions.

consistently applied.229
expenses. Unless protective expenses orders are grantThe discussion on leave in the Gill Review raises, in ef-

ed in all Aarhus cases as a matter of course (and not just

fect, a form of case management order in respect of the

limited to those under the Public Participation Direc-

early timetabling of hearings. Preparation of the exten-

tive), liability for expenses in this period might quickly

sive documents within the timescales proposed under

mount up. There may be as many as three oral hearings

225. Scottish Civil Courts Review at chapter 12 paragraph 51.
226. Scottish Civil Courts Review at chapter 12 paragraph 39.
227. Scottish Government, ‘Making Justice Work Courts Reform (Scotland) Bill – A Consultation Paper’, (Scottish Government,
2013), chapter 5. In relation to a time limit for judicial review petitions, it was accepted that a test of ‘promptly or in any event
within 3 months’ would be a breach of EU law (at paragraph 127).
228. The Scottish Civil Courts Review sets out its recommendations at paragraph 51 of chapter 11, with a time limit of serving
the petition and any written evidence, time limits for the determination of the petition, copies of documents to be relied upon
and a list of essential reading. The Review recommended the Respondents be given the opportunity to oppose leave, which
would be determined at an oral hearing. If leave was refused, the petitioner could ask for a hearing before another Lord Ordinary
within 7 days, and if still refused, the right to appeal to the Inner House within 7 days.
229.
son was found for this but “the greater use of the written process and the greater involvement of defendants at the permission
have enabled the judges to be more discriminating in their assessment of the quality of claims for permission. While there has
(at page 68).
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in a relatively short space of time before the issue of
and the late lodging of documents.232 The Scottish Civil
Aid (Scotland) Act 1986 should be amended to permit

Courts Review recommended the timetabling of cases,

a case funded by legal aid to be given protection from

with orders for answers, documents, authorities and

liability for expenses at the outset.

notes of argument.233

However, it should be noted that a number of statuto-

Case management provisions could go further. One im-

ry provisions have a six week deadline.230 This already

portant part of case management is continuity of the

places a burden on individual or group litigants, par-

judge, particularly if there are issues as to the keeping to

-

the timetable or the adjournment of dates. These issues

tective expenses orders in such statutory appeals. There

are closely related to the specialism of the judiciary.

are likely to be doubts as to whether a six week time
limit permits wide access to justice (as required by EU
law) and is necessary and proportionate.231

within the judiciary, although this was limited to the
Sheriff Court in the areas of crime, general civil, person-

Case management

al injury, family and commercial law. It did not propose

Closely aligned with the requirement for leave are the

any specialisation within the appellate functions of the

proposals for case management. The Scottish Civil

Court of Session, at least partly on the basis that the

Courts Review noted this was an area of high dissat-

-

isfaction, particularly in relation to obtaining answers

stance.234 It did however, indicate that a docket system

230. See for example Roads (Scotland) Act 1984 and Planning (Scotland) Act 1997. Six weeks is also the time limit for certain
challenges to Marine licensing under the recently enacted the Regulatory Reform (Scotland) Bill
231. See Uniplex (UK) Ltd v NHS Business Services Authority (C-406/08) [2010] 2 CMLR 47 which considered the need for clarity in time limits for challenging procurement decisions under EU law; see also G Downie ‘Calling time on mora’ JLSS 2010 55 (5)
54-55 which considered the case in the context of judicial review in Scotland.
232. Scottish Civil Courts Review, chapter 12 paragraph 55.
233. Scottish Civil Courts Review, chapter 12 paragraph 58.
234.
have jurisdiction in appeals relating to planning, appeals from the Land Court and from the Lands Tribunal and those appeals
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might be appropriate.235 It might be that the value

The Sheriff Court has jurisdiction in environmental

of case management will not be fully realised unless

matters in a number of environmental matters as ex-

such a system also exists for planning and environ-

plored above.

mental cases.
It is likely that the Sheriff Court will also become inA further part of case management is the avoidance of

volved in nuisance actions by way of its common law

delay, and to that end, the Gill Review made a number of

and statutory jurisdiction to hear nuisance claims. It is

recommendations as to both the hearing of cases, and

this respect it is likely to involve the determination of

steps to ensure timely judgements, including outstand-

individual disputes and engage Aarhus rights.

ing judgements of more than three months being listed on the court website. Again such steps would assist

Statutory nuisance claims can be brought by a local au-

with the obligations under Aarhus to provide a ‘timely’

thority or by the individuals suffering the nuisance.237

mechanism to resolve environmental disputes.236

The main statutory provisions are found in section
79(1) of the Environmental Protection Act 1990.238 The

Sheriff court

volume of statutory nuisance actions raised in Scotland

Whilst the focus on this chapter has been alterations to

either by individuals or local authorities is not thought

the position of the Court of Session, there is a similar

to be high.239 However, a contributing factor to the rel-

need to ensure any jurisdiction over environmental law

atively low levels of cases could be the absence of a

areas in the Sheriff Court (and any other tribunal or ju-

cost-effective way of litigating. There are no rules in re-

dicial body) is also considered.

lation to the obtaining of a cap on liability for expenses

235.
will retain the case throughout. This already happens in Scotland with certain family actions and adoption cases. It also happens
in larger Sheriff Courts where, e.g. a particular judge may deal with the majority of Adults with Incapacity applications.
236. What period of time for a court or tribunal to resolve the dispute is not stated in the Convention. The Aarhus Compliance
Committee considered the issue in ACCC/C/2011/62 in a complaint concerning Armenia where at paragraph 38 it surprisingly
expressed the opinion that a delay of a year may be acceptable.
237. Individuals can raise nuisance actions at common law and under statute.
238. Other relevant provisions on statutory nuisances are found in the Public Health (Scotland) Act 1897 and the Mines and
Quarries Act 1965.
239. The number of reported nuisance actions in Scotland appears to be less than ten a year, although actions might not be
reported, either on the Scottish Courts website or elsewhere. Actions are more likely raised in the Sheriff Court rather than the
Court of Session which may mean there is less chance of the decision being reported.
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in the Sheriff Court, and no current proposals to intro-

A detailed analysis of the jurisdiction of the Sheriff

duce such rules, which raises Aarhus compliance issues.

Court is beyond the scope of this report. However, simply focusing attention on judicial reviews of permis-

Actions such as nuisance actions are covered by Article

sions or orders in the Court of Session will not provide

9(3) of the Aarhus Convention, as a breach of national

Aarhus compliance in Scotland. A more comprehen-

environmental law.240 As such, there is an obligation to

sive overview is required. Other examples of jurisdic-

provide a procedure which provides, “adequate and ef-

tions that might require to be reviewed include the

fective remedies, including injunctive relief as appropri-

right of appeal against land management orders made

ate, and be fair, equitable, timely and not prohibitively

by SNH to the Land Court. Under section 34(1) of the

241

As such, a clear and proportionate proce-

Nature Conservation (Scotland) Act 2004, the appeal

dure for obtaining a protective expenses order should be

is restricted to owners or occupiers. A conservation

introduced in the Sheriff Court, with careful case man-

group or other interested party which consider that

agement to ensure that such cases are dealt with quickly.

the land management order breaches the provisions of
the Nature Conservation (Scotland) Act or another en-

In addition to provision for a protective expenses order,

vironmental provision would be restricted to a judicial

many nuisances affect a number of persons. There is

review of SNH’s decision. There is no provision within

no provision for class actions in Scotland, although the

the rules for such a group to appeal if they are not the

Scottish Civil Courts Review recommended a multi-par-

owner or occupier, nor is there provision for a third

ty procedure should be introduced, and the Taylor Re-

party intervention in an existing appeal. In theory, the

242

The introduction

Court of Session could be asked to consider a judicial

of a multi-party procedure would likely assist with both

review whilst the Land Court considers an appeal by

cost effective litigation and use of court time.

the owner or occupier of the land.

240. Article 9 (3) reads “In addition and without prejudice to the review procedures referred to in paragraphs 1 and 2 above,
each Party shall ensure that, where they meet the criteria, if any, laid down in its national law, members of the public have access
to administrative or judicial procedures to challenge acts and omissions by private persons and public authorities which contra-

241. Article 9 (4) Aarhus Convention.
242. See Sheriff Principal Taylor, ‘Review of Expenses and Funding of Civil Litigation in Scotland’ (Taylor Review, 2013), which
makes recommendations for multi-party actions at chapter 12.

59

This example is not given as an illustration of an is-

cost-effective compared with more radical change.

sue that has caused problems to date. Rather it high-

Leaving the system largely unchanged appears to be

lights firstly that leaving the system largely ‘as is’

a missed opportunity to introduce a more compre-

may cause difficulties of jurisdictions overlapping in

hensive and integrated system, consistent with the

future, and secondly that minor changes made over

principle of cost effective litigation as defined by the

a number of courts or procedures might not be more

Civil Courts Review.
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Conclusion
to introduce a cost-effective and fair system to allow environmental issues to be proportionally litigated.

243

This does not necessarily mean a rapid increase in the
number of cases being brought. As Lord Reed observed:
-

244

This report has set out some of the options for Scotland
-

to move towards compliance with the Aarhus Conven245

tion. Without action being taken, Scotland risks breaching its international obligations. More fundamentally,
citizens will continue to face exposure to unreasonable

Taking legal action will always have a cost – time, mon-

levels of costs, and cases that should form part of the na-

ey and effort. Even with the risk of an adverse award of

tional debate on environmental protection in Scotland

expenses removed, litigation is likely still to be a stress-

will not be litigated. Courts not only have a role to play

ful and unpleasant process. Few groups or persons are

in the democratic checks and balances of the exercise

likely to actively seek litigation, and even larger NGOs

of authority by the state, but litigation can also lead to

will have pressures of competing resources.246

a debate, outwith the courts, of the issues raised in the
case. Scotland’s public law culture is emerging: it is only

Aarhus compliance should be seen as an opportunity

relatively recently that decisions on protective expenses

and not a threat. Scotland has an incoherent system for

orders and standing have given opportunities for litigat-

determining environmental disputes. There is a chance

ing issues of public interest. This gives an opportunity

to rethink how litigation is carried out for environmental

243. T Bingham, The Rule of Law (Penguin, 2011), p8.
244. A Roman, ‘Locus Standi: A Cure in Search of a Disease?’ in J Swaigen (ed.) Environmental Rights in Canada (Butterworths,
1981) p17.
245. AXA v Lord Advocate and others, 2011 UKSC 46, at paragraph 170.
246. As has been argued, “the idle and whimsical plaintiff, a dilettante who litigates for a lark, is a spectre which haunts the legal
at page 674.
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environmental protection. Environmental judicial reviews should be seen as an integral part of the demo-

As such, and underpinned by Scotland’s obligations un-

cratic process, and a tool for environmental protection.

der the Aarhus Convention, systematic consideration

As Preston notes, most legal theorists:

should be given to improving all mechanisms for environmental appeals in respect of costs, speed and fair-

ness to third parties. This should be done not only to
avoid a breach of international obligations, but also to
strength the rule of law and the contribution that such
challenges make to participatory democracy.

247.
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